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Abstract

Family ownership is a special form of the known forms of ownership that is distinguished from it in that the owners
are relatives who belong to one family. This is what the legislator in the Emirate approved under Family Property Law No.
(9) 0f 2020 in more detail, and thus completed this type of ownership with the social life and Emirati customs and traditions.
Therefore, the legislator in the Emirate of Dubai was keen to organize this type of ownership in an optional manner for the
securities related to the allocation of this type of ownership. The study aimed to establish a comprehensive and clear legal
framework for the family institution in the Emirate of Dubai, and to facilitate its transfer between successive generations
easily and smoothly, and to maintain the exclusivity of ownership, the role it plays in achieving institutional economic
growth in the emirate, and to maintain social prostitution, and to stay away from everything. What may increase disputes
between family members.
The study concluded with a number of distinguished results: Public property in both federal laws and the law of the Emirate
of Dubai has a form of common ownership, and the legislator has organized its download within common ownership
(compulsory common ownership), while the legislator in the Emirate of Dubai has allocated an independent law under the
name of the Family Organization Law.
It concluded many tips, including: The urgent need for a strong organization of commercial ownership in the Federation of
Legal Contractors, similar to the legislator in the Emirate of Dubai, since this is the reason it is also in the field of family
commercial companies and real estate, and therefore the UAE legislator allowed one of three celebrities to be an exception
to the rule that it also requires. However, the legislator should have rejected this and not not taken it into account; because
it is contrary to starting with family ownership, which is exclusive ownership between family members or the family for
downloading.
Keywords: Family ownership, common ownership, personal property management, family property organization

1. Introduction

Family ownership is one of the forms of common ownership, which differs from it in that the owners are relatives belonging
to one family or household. The UAE legislator has organized the common ownership and presented texts specific to
certain forms of it, including family ownership, which was introduced by the Dubai Emirate legislator within "Family
Ownership Law No. 9 of 2020"; as a new type of common ownership that was not known in previous laws in the UAE,
and this type of ownership is consistent with the life of Emirati society and its Emirati customs and traditions that support
the presence of members of one family sharing ownership.

The inheritance system has led to the emergence and widespread spread of family ownership in our society; as the estate
becomes the property of the heirs after the death of the testator. Customs and traditions have also led to the continuation of
this pattern of ownership for long periods, and the money remains owned in common.

Many families and households remain in a state of common ownership after the death of the testator due to the existence
of certain ties between them or to achieve common purposes required by their interests, as if the inherited money was
agricultural land or a commercial establishment. It is better to keep it within the framework of joint exploitation where trust
and cooperation are based between members of the same family.
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"The UAE alone accounts for a quarter of the Forbes list of the 100 most powerful Arab family companies for the year
2020 in the Cooperation Council with a total of 21 companies, while Saudi Arabia hosts 36 family companies on the list,
compared to 10 family companies in Kuwait, and the list included 6 family companies in the Sultanate of Oman, and 5
major family companies in the Kingdom of Bahrain."

"Family companies are active in various sectors, most notably retail, car dealerships, trade and agriculture, industry,
contracting, hospitality, and insurance. These companies contribute about 80% of the private sector in Dubai, and are
responsible for providing two-thirds of the number of jobs in the private sector in the emirate."

"Therefore, the legislator in the Emirate of Dubai was keen to regulate this type of ownership in Law No. 9 of 2020, but in
an optional manner, leaving individuals free to agree to establish this type of ownership."

Where it allowed members of the same family, for reasons of interest or work, to agree in writing on the establishment of
their family property, resulting from an inherited estate that they agreed to make the property of the family, or resulting
from other money that they owned and agreed to include it within this property.

Family property is a form of common ownership, but what distinguishes it is that the owners in the partnership are relatives
who belong to the same family. Hence, it was called family property. This was reflected in the organization of their rights
regarding the property that was established by agreement, in a manner that is agreed upon for the kinship that links the
partners.

There are several reasons for which family property ends, some of which are by virtue of the law, some of which are by
the will and agreement of the partners (consensual division), and it may be by court order in the event of a violation of
public order (judicial division)" If the family property ends, the funds that make it up are liquidated and divided among
the partners @ ,"As for the division, it does not take place except after its expiration so that its funds become common
funds among the partners, so the rules related to the division of common money are followed in its division" .
According to Article (22) of the Family Ownership Regulation Law of the Emirate of Dubai No. (9) of 2020 ©® which
stipulates the cases of termination of family ownership by stating that: “The family ownership contract shall terminate in
one of the following cases™:

1. “The expiration of the family ownership contract, and the partners’ declaration of their unwillingness to renew it”, in
accordance with the provisions of Paragraph (a) of Article (8) of this law.

2. “The agreement of the partners who own at least 51% of the family ownership to terminate it before the expiration of its
term, unless the family ownership contract stipulates another percentage”.

3. “The destruction, disappearance or decrease of the funds that are the subject of the family ownership by a percentage
that makes the continuation of the family ownership impossible”.

4. “The issuance of a final judicial ruling by the committee to terminate the family ownership contract
5. “Any other case stipulated in the family ownership contract”.

"The Dubai Family Property Regulation Law No. 9 of 2020 stipulates that family property may be terminated or expired

» (5)

when the period specified in the family property contract has expired, which is fifteen years without renewal or agreement
between partners. Family property also ends by law with the disappearance of the common property, such as if a fire
destroyed the building that is the subject of the family property and this building was not insured" .®©"The law also stipulates
that family property ends with the issuance of a final ruling by the committee to terminate it."

(1) Abdel Razzaq Ahmed Al-Sanhouri Al-Wasit in Explaining Civil Law, Part Eight, The Right of Ownership, with a Detailed
Explanation of Things and Money, Revised by Counselor Mustafa Al-Fiqi, Second Edition, Dar Al-Nahda Al-Arabiya, Cairo, 1991..
712.

(2) Rojer J. Simith. Property Law. Eighth Edition. PEARSON Education Limited. London. 2014. P.296.
()Bassam Majeed Suleiman Al-Abaji, Family Ownership, A Comparative Study, Dar Al-Hamed for Publishing and Distribution,
Amman-Jordan, 2009, p203.

() The Official Gazette of the Government of Dubai, Year 54, Issue 483, dated August 19, 2020 corresponding to Dhu al-Hijjah 29,
1441, regarding the regulation of family ownership in the Emirate of Dubai.

GArticle Two of the Family Property Regulation Law of the Emirate of Dubai No. (9) of 2020 stipulates that “the Committee: the
special judicial committee formed by the Ruler to settle disputes arising from the family property contract”.

(ODr, Fadi Hamadeh, Reading of the Family Ownership Law of the Emirate of Dubai No. 9 of 2020, Gulf Family Business Council,
2020, p. 8.
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Study Problem:

The study problem lies in the novelty of the law regulating family ownership in the Emirate of Dubai, given its great
economic and social importance. "Law No. 9 of 2020 regulating family ownership in the Emirate of Dubai is the first of
its kind in the region and the world, and reflects the solidity of Dubai's pioneering position in providing a legislative and
regulatory environment that nurtures businesses and attracts and preserves investments."

"Families often retain their property in common after the death of their testator, and this is available in either the union of
work or the interest in what their testator left and what is imposed from the unity of joint exploitation."”

Also, the problem of licensing partners in family ownership to dissolve it when providing justifications before its expiration,
which may eliminate its advantages, although the basis for benefiting from this type of ownership is its survival for a long
period until its goal is achieved. If each partner is allowed to separate from it, despite the agreement to remain for a certain
period, this would weaken the bond between the partners.

Hence, the main problem of the study emerges: the extent of the adequacy of the legal regulation of family ownership in
the legislation in the Emirate of Dubai and comparative legislation?

Accordingly, I will divide this topic into the following topics:

- The expiration of family ownership by law.

- The expiration of family ownership for reasons related to the partners

2. The expiration of family ownership by law

The mandatory legal framework provided by the law through the family ownership contract, once agreed upon, is temporary
in nature, and the goal is certainly not to issue a life sentence for family members, but rather to create an environment that
helps in joint work and positive communication between family members who are united by interest and joint work
."Therefore, the law has decided to allow the termination or expiration of family ownership when the period specified in
the family ownership contract has ended, which is fifteen years without renewal" (Article 22/1) of the Family Ownership
Regulation Law of the Emirate of Dubai, "Family ownership also expires by law with the disappearance of the common
property, such as if a fire destroyed the building that is the subject of the family ownership and this building was not
insured", or the company whose shares may be the subject of the common property went bankrupt (Article 22/3) of the
same law.

There are two cases in which family property expires by law: the expiration of its specified term or the destruction of its
location ®

2.1 Expiry of family ownership upon expiry of its specified term

The duration of family ownership must not exceed (15) years, as stipulated in Article (1184) of the Federal Civil
Transactions Law @ as well as Article (8) of the Dubai Emirate Law on the Regulation of Family Ownership ¥ Thus,
family ownership differs from ordinary common ownership, as it is not permissible to agree to remain in it for more than
(5) years.

It is clear from the two previous texts that family ownership is not established except by an explicit agreement between
members of the same family, provided that its duration does not exceed fifteen years, and if the members agree on a period
exceeding that, it expires to that extent. However, after the expiry of the period, it is permissible to agree to renew it, and
if a new period is agreed upon before the expiry of the current period, the new period is calculated from the time of the
agreement, and if the period is not renewed after its expiry, and none of the partners requests division, it remains ordinary

(7)Dr. Riad Miftah, The Right to Property in Islamic Sharia and Positive Laws, First Edition, Al-Wafaa Law Library, Alexandria,
2018, p. 179.

®Dr, Bassam Majeed Suleiman Al-Abaji, Family Ownership, op.cit,, p. 204.

(9)Article (1184) of the Federal Civil Transactions Law states that: “1. It is permissible to agree to establish family ownership for a
period not exceeding fifteen years, provided that each partner may request the court’s permission to withdraw his share of this
ownership before the expiry of the agreed period if there is a strong justification for that. 2. If the aforementioned ownership does
not have a specific period, each partner may withdraw his share of it after six months from the day on which the partners announce
their desire to withdraw their share”.

(09Article (8/1) of the Family Property Law in the Emirate of Dubai No. (9) of 2020 stipulates that: “A) The duration of the family
property contract shall be determined by agreement of the partners, provided that this duration does not exceed (15) fifteen years.
The duration of the family property contract may be renewed by consensus of the partners for the period agreed upon between them,
provided that this duration does not exceed (15) fifteen years each time the contract is renewed”.
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common ownership, not family ownership 4D, meaning that family ownership may be renewed a second and third time
before its expiry, and this renewal does not occur except after the expiry of the current period.

"A partner may not request division before the expiry of the agreed period. However, the legislator has estimated that
something may arise during this period that would make one of the partners need to withdraw his share. Therefore, he
permitted each partner to request the court to authorize him to withdraw his share from this property before the expiry of
the agreed period, if there is a strong justification for that, such as if a dispute arose between him and the family members
that is hopeless to resolve" (12

In this, family ownership differs from ordinary joint ownership, in which it is not permissible to agree to remain in it
without division for a period exceeding five years 13-

Each partner can withdraw his share from the family property based on two conditions:

First: The partner must file a lawsuit with the competent court.

Second: The partner must support his request with a strong justification, such as if his special circumstances require him
to transfer his work to another location, or if a dispute arose that is hopeless to resolve.

"However, in the event that no period is specified for this ownership, each partner may withdraw his share from it after six
months from the day he announces his desire to do so to the partners" ¥"There is no special form required for the
announcement. It may be a warning by a bailiff, a registered or unregistered letter, or verbally, but the burden of proof falls
on the outgoing partner" 19, "If one of the partners withdraws his share based on a strong justification, or in the event that
a period of ownership is not specified, this is not considered a division of the common property, and therefore we do not
apply the rules of judicial division" 19, "If an agreement is reached to establish family ownership for a period exceeding
fifteen years, the period is reduced to the aforementioned limit. On the other hand, there is nothing to prevent its renewal,
provided that this agreement is reached after the expiration of the current period. Otherwise, the new period is calculated
from the time of renewal, not from the time of the expiration of the current period" .!? If the partners set a deadline for
family ownership, none of the partners has the right to withdraw his share of this ownership until after the expiry of the
specified deadline. However, the legislator has permitted the partner to request the committee ¥ to authorize him to
withdraw his share before the expiry of the agreed deadline, in accordance with Article (8/2) of the Dubai Emirate Law on
the Regulation of Family Ownership 9/2020 as an exception to the rule if there is a strong justification for this
withdrawal; such as the existence of a dispute between family members that cannot be resolved. If the partners do not set
a deadline for family ownership, each partner may withdraw his share of it after six months from the date of notifying his
partners of his desire to withdraw, and the method of notification may be by registered letter.

Or by any other official method, and the deadline begins from the date of receipt of the writing to the partners.

In agricultural family ownership, the deadlines specified by agricultural custom are observed, and here the partner may not
withdraw his share of the family ownership until after harvesting the crop, even if this period extends for more than six
months from the date of notification .20

In the law in the Emirate of Dubai:

(11)Dr. Abdel Moneim Faraj Al-Sadda, Dr. Al-Moneim Faraj Al-Sadda, Original Real Rights, Studies in Lebanese Law and Egyptian
Law, Dar Al-Nahda Al-Arabiya, 1982 AD, p. 260.

(12)Dr. Abdel Moneim Faraj Al-Sada, Original Real Rights: A Study in Lebanese and Egyptian Law, op.cit,, p. 240.

(13)Abdel Moneim Badrawi, The Right to Ownership, Ownership in General and the Reasons for Acquiring It, Sayed Abdullah Wahba
Library, Cairo, no publication date, p240..
(14) Dr. Hassan Kira, Original Real Rights, Their Provisions and Sources, Alexandria, Maaref Establishment, 1995, p. 240;

(15)Dr. Anwar Al-Amrousi, Ownership and Reasons for Acquiring It in Civil Law, Mahmoud Press for Publishing and Distribution, no
year of publication, p. 471.

(16)Dr. Abdel Moneim Faraj Al-Sada, Original Real Rights: A Study in Lebanese and Egyptian Law, op.cit,, p. 260.

(MRana Adnan Al-Qadi, Family Property Provisions in Jordanian Civil Law, Master’s Thesis, Faculty of Law, Al-Isra University,
Amman-Jordan, 2012,p22.

(®The term “committee” in Article 1 of the Law of the Emirate of Dubai on Family Property 9/2020 means: “the special judicial
committee formed by the ruler to settle disputes arising from the family property contract™.

(19 Article (8/2) of the Dubai Emirate Law Regulating Family Ownership 9/2020 stipulates that: “B) If there is no agreement between
the partners to determine the duration of the family ownership contract, any partner may request the committee to authorize him to
withdraw his share of the family ownership after (6) six months from his notification to the remaining partners in writing of his
desire to do s0”.

(9Maryam Awad Hamad Al-Ghuwairi, Family Property Management, Master’s Thesis, Jerash Private University, Jordan, 2013, p. 37.
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Article (22/1) of the Family Property Regulation Law of the Emirate of Dubai No. (9) of 2020 stipulates the cases in which
family property ends at the end of its specified term, stating that: The family property contract ends in any of the following
cases:

1. "The expiration of the term of the family property contract, and the partners' declaration of their unwillingness to renew
it, in accordance with the provisions of Paragraph A of Article 8 of this law."

It is clear from the previous text: "Family property must be temporary. The law has adopted the same period stipulated in
the Federal Civil Transactions Law, which is up to fifteen years as a maximum" .?"" "but it emphasized the possibility of
renewing it for other similar periods" .2 "The point of timing here is to achieve the purpose of the founders of family
property in preserving the assets of the joint family from potential loss at the hands of the next generation without this
property becoming at the same time a life sentence for their heirs" * The period of fifteen years may remain relatively
short in the life of individuals and companies, but the law preferred to maintain the same period stipulated by the federal
legislator so that the law does not deviate from the general rules set forth in the Civil Transactions Law in the country .?%
In Egyptian law:

The first paragraph of Article 852 of the Civil Code states that:

1- "It is permissible to agree to establish family ownership for a period not exceeding fifteen years."

It is concluded from this text that family ownership according to Egyptian civil law is restricted to a period that ends at
fifteen years. If this period ends, the family ownership expires. However, if all partners agree on a period longer than fifteen
years, the agreement regarding the increase is void and not binding and is valid within the limits of fifteen years unless it
becomes clear that the contract was not concluded for a period less than the agreed period, in which case the entire contract
is void ®® However, it is permissible after the expiration of the agreed period or even before its expiration to agree on
another period. However, if the fifteen years expire without an agreement to renew it, the family ownership expires and the
funds owned by the partners become ordinary common ownership and not family ownership 9.

The agreed-upon period may be renewed a second, third and fourth time. The rule is that, by virtue of the commitment of
each member of the family ownership to respect the agreed-upon period as long as it is within the stipulated limits, he is
prohibited from requesting division .?”"The renewal of the family ownership shall only take place after the expiration of
the valid period, otherwise the new period shall be calculated from the time of renewal and not from the time of the
expiration of the valid period. Accordingly, the extension of the family ownership is not its renewal. The extension is the
continuation of the original family ownership, while the renewal is the creation of a new family ownership other than the
original family ownership. The renewal may be either explicit or implicit, as in the lease contract. The renewal is explicit
if the partners explicitly agree after the expiration of the specified period to create a new family ownership, and the renewal
is implicit if the ownership period ends, and the partners continue to carry out the work that formed the ownership" .?®

In Jordanian law:

(DArticle 1184/1 of the UAE Civil Transactions Law states that: “1. It is permissible to agree to establish family ownership for a period
not exceeding fifteen years, provided that each partner may request the court’s permission to withdraw his share of this ownership
before the expiry of the agreed period if there is a strong justification for that.”

(@2Dr. Ali Jabbar Sakil Al-Asadi, Joint Ownership and the Provisions for Removing Joint Ownership, A Comparative Study,
Comparative Study, 1st ed., Al-Radwan Publishing and Distribution, Amman, 2016, p. 24.

(3The Federal Supreme Court ruled in a ruling that: “Inheritance is an inevitable transfer of funds and financial rights upon the death
of its owner to the rightful heirs and heirs, and due to kinship and relative relationship of branches, origins, collaterals and marriage.
Also, two or more people owning something is one of the reasons for ownership without separating the share of each of them in it.
They are partners in common and according to the shares of each of them, according to his legal share. If the partners do not agree,
they may choose a manager and establish a system for managing and benefiting from the money that applies to all partners and their
successors, whether the successor is general or special, or one of them may request the judge to take what is necessary to preserve
the money..” See the ruling of the Federal Supreme Court in Appeal No. 376 of 2019 Personal Status, session of Tuesday, September
17,2019.

(9Dr. Fadi Hamadeh, Reading the Family Property Law of the Emirate of Dubai No. 9 of 2020, op.cit,, p. 4.

(25)This is known as “contract breach” and is referred to in Article 143 of the Egyptian Civil Code as well as Article 139 of the Iraqi
Civil Code.

(26)Dr. Muhammad Ali Arafa, Explanation of the New Civil Law on Property Rights, Part One, 3rd ed., no publication date, pp. 471-
472.

(27)Dr. Ahmed Salama, Individual Property in Egyptian Law, Dar Al Nahda Al Arabiya, Cairo, no year of publication, p. 472. Dr.
Muhammad Azmi Al Bakri, The New Civil Law, Volume Eleven, Property Rights, Dar Mahmoud, Cairo, 2018, p. 433.

(28)Dr. Abdul Khaliq Hassan Ahmed, A Brief Explanation of the Civil Transactions Law of the United Arab Emirates, Original Real
Rights, Ownership Rights, Al Bayan Commercial Printing Press, Dubai, 1990 AD, p. 239.
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The family ownership expires upon the expiration of the specified period, which is what Article (1062) of the Jordanian
Civil Code includes, that the family ownership period must not exceed fifteen years. Thus, the family ownership differs
from the common ownership, as it is not permissible to agree to remain in the common ownership for more than five years.
If a period of more than fifteen years is agreed upon, it will expire at this point. However, there is no objection to renewing
the period in family ownership successively. Provided that the agreement is reached on renewal after the expiration of the
previous period, otherwise it will be void. In other words, if the fifteen years expire without an agreement on its renewal,
the family ownership will expire and the funds owned by the partners will become ordinary common ownership, not family
ownership. The agreed-upon period may be renewed a second, third, and fourth time ** The renewal may be explicit, such
as if the partners explicitly agree after the expiration of the specified period to establish a new family ownership, and the
renewal may be implicit, such as the expiration of the family ownership period, and the partners will still continue to do
their work .G?

It becomes clear to the researcher that the Emirati law agrees with the Egyptian and Jordanian comparative law regarding
setting the term of family or household ownership at fifteen years. If an agreement is reached to establish family ownership
and its term exceeds fifteen years, the term shall expire to the aforementioned limit. In return, there is nothing to prevent
its renewal, provided that this agreement is reached before the expiration of the current term. If it expires before the
agreement, the family ownership shall be transformed into ordinary common ownership. It is also required that the term
that elapsed before the renewal be completed, otherwise the new term shall be calculated from the time of renewal, not
from the time of the expiration of the current term.

2.2 Expiration of family ownership by the destruction of its location

In the law in the Emirate of Dubai:

Article (22/3) of the Dubai Family Ownership Regulation Law No. (9) of 2020, which stipulates the cases in which family
ownership ends by the expiration of its specified term, states that: “The family ownership contract ends in any of the
following cases™:

3. “Destruction, disappearance, or decrease in the funds that are the subject of family ownership to a degree that makes the
continuation of family ownership impossible.”

“It is clear from the previous text that family ownership ends by law with the disappearance of the common money, such
as if a fire destroyed the building that is the subject of family ownership and this building was not insured, or the company
whose shares may be the subject of the common money went bankrupt” .GV

In Egyptian law:

The family’s ownership may expire with the destruction of the assets that make it up, such that they are damaged or
exhausted by losses, and without the partners agreeing to compensate for what was destroyed. “If the assets that make it
up are destroyed in this manner and it does not find what it can use to continue its work, then it must expire as soon as its
assets are destroyed. It is not necessary for the destruction of the assets that make it up to be material G?Rather, its
destruction may be moral, as if the license that allows the family’s ownership to directly operate is withdrawn, such that
the family’s ownership is a commercial, industrial, or agricultural company. It is not necessary for all of the assets that
make it up to be destroyed, but it is sufficient for a large part of it to be destroyed such that the remainder is not sufficient
for the family’s ownership to carry out its activity properly”

"If the family's property buildings are destroyed for any reason and those buildings are the main element of its assets and
after those buildings are destroyed it cannot continue its work, the family's ownership is terminated, unless the destroyed
assets are insured and the partners or their representatives receive the insurance amount, then the family's ownership
continues after its assets are returned to resume its activity again, without a limit to the termination of the family's
ownership. This matter is left to the discretionary authority of the judge when the partners disagree. If the judge sees that

(9Rana Adnan Al-Qadi, Family Property Provisions in Jordanian Civil Law, Master’s Thesis, Faculty of Law, Al-Isra University,
Amman-Jordan, 2012, p. 70.

G%Dr. Muhammad Wahid al-Din Suwar, The Right to Ownership op.cit,Jordanian Civil Law, op.cit,, p. 179. Dr. Hassan Kira, Original
Real Rights, Their Provisions and Sources, op.cit,, p. 240.

GDDr, Fadi Hamadeh, Reading of the Family Property Law of the Emirate of Dubai No. 9 of 2020, op.cit,, p. 8.

G2Dr. Fayez Al-Sayed Al-Lamsaawi, Dr. Ashraf Fayez Al-Lamsaawi, Joint Ownership, Its General Provisions and Practical Problems,
Ist ed., National Center for Legal Publications, Cairo, 2009. p. 16.
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the family's ownership cannot continue its activity with the remaining assets, he rules that it is terminated" The researcher
concludes that family ownership ends by law with the disappearance of the common property due to its destruction, whether
it is damaged or lost without the partners agreeing to compensate for the destruction.

3.The expiration of family ownership for reasons related to the partners

There are reasons that lead to the expiration of family ownership that are due to the partners, whether without their will,
such as the death of one of the partners or his being placed under guardianship , or by their will, such as the withdrawal of
one of the partners from it or the partners’ consensus to dissolve it.

3.1The expiry of family ownership by the partners’ unanimous consent to dissolve it or the majority’s agreement
The general rule for managing common property is by the partners’ unanimity, “unless otherwise agreed upon. This is
stipulated in Article 1155 of the UAE Civil Transactions Law, which considered the management of common property to
be the right of the partners together unless otherwise agreed upon.”

“This text indicates that there are no exceptions to this principle other than what the partners agree upon, although the UAE
legislator has included an exception to this principle that entitles a certain majority of the partners to the right to manage
common property in subsequent texts.”

“The unanimity rule means that all partners must agree for any action related to the management of common property to
be effective.”C¥

“The general principle requires that the family property be managed by the unanimous consent of the partners, and
unanimity means that all partners must agree to carry out any action related to the management of the common money”
“and the general principle in both Jordanian and Egyptian civil law, as well as French law, is that the management of the
common money is a right of all partners in common together, meaning that if the partners agree on a specific method or
organization for the management of the common money, this method or organization must be followed, regardless of
whether it is related to an act of the usual management or its unusual acts, and it follows that it is forbidden for any partner
to manage the common money alone and independently; because that is an infringement on the rights of the remaining
partners, and their unanimity is necessary in what he does alone” %

The exception to the general rule is allowing the majority of partners in family ownership to appoint one or more of them
to manage the family property. Because requiring unanimity in managing the common property may hinder its exploitation
and prevent benefiting from it in the desired manner, due to the partners’ differences in points of view, the legislator
therefore sought to limit management and disposal to the majority decision" .3

"Therefore, the principle of unanimity of partners in managing the common property is based on their equal rights at the
same time, so the similarity of the rights of the owners in common in nature over one property regardless of the amount of
each partner’s share results in the similarity of their rights and authorities over the common property. If one of them
independently manages the common property, this would be an infringement on the rights of the remaining partners, so
their unanimity is necessary so that they agree on the manner in which the common property is managed" .®

“According to the principle of equality among all partners, the justification for the existence of this principle is to protect
the common interests of the partners in common, as each partner has various interests that he hopes to achieve from
common ownership, and these interests are often conflicting and contradictory, based on the difference in the goals of each
of them. As previously stated, if one of them manages the common money independently without the rest of the partners
in order to seek to achieve his own interest, even if it is at the expense of the rest of the partners, then in order to protect
the interests of all the partners in common ownership, it is necessary to involve them all in managing the common money”
.37 “Despite the aforementioned principle regarding the principle of consensus in managing common money, the matter

(3) Dr. Ayman Saad Abdel Majeed Salim, The Owner’s Powers over the Common Use and Exploitation of Common Money, A
Comparative Study, Dar Al Nahda Al Arabiya, Cairo, 2002. p. 72.

GHDr. Talaba Khattab; Dr. Muhammad Nasr al-Din Mansour, Original Real Rights, the Right of Ownership in the Egyptian Civil Code,
Loyalty for Printing, Publishing and Distribution, 2005., p. 169.

G5)Dr. Tariq Abdul Raouf Saleh Rizq, The Mediator in Explaining Kuwaiti Civil Law, The Right of Ownership: Includes the General
Provisions of the Right of Ownership - Common Ownership, Dar Al Nahda Al Arabiya, Cairo, 2008. p. 78.

G6)Dr. Mahmoud Abdel Rahman Muhammad, The Use of Common Money Management, A Comparative Study in Egyptian and French
Positive Law and Islamic Jurisprudence,p. 73.

G7\Dr. Mahmoud Abdel Rahman Muhammad, The Use of Common Money Management, A Comparative Study in Egyptian and French
Positive Law and Islamic Jurisprudence, Dar Al Nahda Al Arabiya, Cairo, 1993. p. 74.
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of achieving it remains surrounded by difficulties that prevent the consensus of partners due to the conflict of their own
goals. One of the partners may object to a decision taken by the rest of the partners to exploit the common money for a
specific purpose, thus obstructing the exploitation of the common money. This is a waste of the interest of the majority and
a loss of opportunities that may be favorable for exploiting the money and benefiting from it in the best way” ®®, “and it
is clear that if the partners are unable to agree on a specific method for managing the common money, this obstructs its
exploitation and prevents benefiting from it in the most complete way due to the partners’ differences in their points of
view, the conflict of their desires, the conflict of their desires, and the multiplicity of their opinions in managing the
common money. Therefore, common ownership is an undesirable situation. The Jordanian Civil Law has organized
common ownership in a precise manner that relies on the management of the majority of partners and addressed the
difficulties facing partners that prevent the optimal use and exploitation of the common money G

It is clear to the researcher from the above that consensus is a rule imposed by the legal nature of family ownership, "with
the exception of that rule that the legislator has allowed the majority of partners to manage the family property, and
differentiated in the amount of the majority according to whether the work is related to ordinary management or
extraordinary management".

The UAE legislator referred to the right of the majority of partners to manage the money when he decided in Article (1156)
of the UAE Civil Transactions Law that the opinion of the majority of partners in managing the money is binding on all,
and the majority is considered based on the value of the shares. "Also, what the majority of partners settle on in ordinary
management work is binding on all, and the majority is calculated on the basis of the value of the shares" .(*The absolute
majority of the shares is for whoever owns more than half of the partners, even if that owner is one person. However, in
the event of abuse of his right, the minority may appeal the decision issued by him, or request division and dissolution of
the joint ownership" .49,

Article 1163 of the UAE Civil Transactions Law states that: “Division by mutual consent requires the consent of each
” (42 “Division by mutual consent is that which is carried out by the partners’ agreement to divide the
common property between them into shares, and it is carried out between the co-owners in the common property by mutual
consent. The unanimity of the partners is a necessary condition for the establishment of division by mutual consent “The

of the co-owners

case of the presence of a minor or a person lacking legal capacity among the partners is also permitted, provided that certain
legal procedures are followed, such as obtaining “prior permission from the judicial authorities”, so that the condition of
unanimity remains insufficient, and this contract must be registered” (43"

Division according to this text is carried out by contract, as it is a contract like all other contracts, its parties are the co-
owners, and its subject is the common property. Therefore, the provisions of contracts apply to this division. The partners’
consent, the availability of capacity, the absence of defects in the will, the fulfillment of the conditions of the subject, and
the existence of a legitimate reason” . For the division by mutual consent to be complete, all partners must agree to the
division. "On the other hand, partners in a common property do not have the right to request its division if it becomes clear
from the purpose for which this property was prepared that it must remain in common, which is what is stipulated in Article
1182 of the UAE Civil Transactions Law." Thus, "agreement-based division" was defined as: "ending the common property

G#Dr. Talaba Khattab; Dr. Muhammad Nasr al-Din Mansour, Original Real Rights, the Right of Ownership in the Egyptian Civil Code,
previous reference, p. 170.

(39Dr. Muhammad Wahid al-Din Suwar, The Right of Ownership in Itself, in Jordanian Civil Law, Book One, Second Edition, Dar al-
Hayat Library, 1977 AD, p. 119.

(4%Rana Adnan Al-Qadi, Family Property Provisions in Jordanian Civil Law, opcit, p. 47.

“hDr. Sayed Abdel Wahab Arafa, Joint Ownership and its Separation by Sale or Division, and Division of Joint Property and its
Management “Usual Management - Unusual Management” and Disposition of It “Common or Separated” and the Separation and
Setting Off Suit “Division Suit” in Light of the Rulings of the Court of Cassation, opcit, p. 31.

(2) See UAE Civil Transactions Law No. 5 of 1985, published in the Official Gazette issued by the General Secretariat of the Council
of Ministers of the United Arab Emirates - Part Twelve - Fifteenth Year - Issue No. 158, dated 17 Rabi’ al-Thani 1406 AH
corresponding to 29/12/1985, where this article stipulates that: “.... If two or more people own something due to any of the reasons
for ownership without separating the share of each of them in it, they are partners in common and the shares of each of them are
considered equal unless evidence to the contrary is provided.” This is in contrast to the text of Article 835 of the Egyptian Civil
Code, which states that: “If the partners agree unanimously, they may divide the common property in the manner they see fit. If
there is someone among them who is incapacitated, the procedures imposed by law must be observed”.

(“Muhammad Al-Manji, The Partition Lawsuit, Encyclopedia of Scientific Lawsuits, Maaref Establishment, Alexandria, 11th ed., no
publication date, p. 139.
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and giving each partner his right to the common property separately, which he is independent of and has control over as
owners do".*¥

3.2. Termination of family ownership in the presence of a precondition in the family ownership establishment
contract

"The agreement to establish family ownership must be in writing, which may be in an official document or a customary
document. The reason for requiring writing is that establishing family ownership usually lasts a long time, which may reach
fifteen years, so it must be in writing so that it can be referred to when needed. It is not required for the writing to be in an
official document, but it is sufficient for it to be in an ordinary document. If real estate is included in the family ownership,
the document establishing it must be registered in the real estate registry" .+

According to Article (1183) of the UAE Civil Transactions Law, it states: "Members of the same family who are united by
a single work or interest may agree in writing to establish family ownership.....". As well as Article (5) of the Dubai Emirate
Law on Family Ownership 9/2002, family ownership is established and organized by a family ownership contract, the
provisions of which are organized by this law, and what is agreed upon between the partners. As long as the formation or
establishment contract is written, the partners can include in this contract whatever conditions they wish, and among these
conditions is the condition of terminating family ownership. They can agree on a rescinding condition or a rescinding term.
An example of a rescinding condition is to say: This ownership will continue unless a decision is issued to remove the
property. An example of a rescinding term is to say: This ownership will continue until the next Hajj season 1450 AH...etc.

In the law in the Emirate of Dubai:

Article (22/5) of the Family Ownership Regulation Law of the Emirate of Dubai No. (9) of 2020 AD, which stipulates the
cases in which family ownership ends at the end of the specified term, states that: "The family ownership contract ends in
any of the following cases":

5. "Any other case stipulated in the family ownership contract."

It is clear to the researcher from the previous text that family ownership may end in any case other than that mentioned in
the aforementioned article that is written in the family ownership contract.

In the Egyptian Civil Code:

"The family ownership expires if one of the partners dies, and his heirs do not replace him, since the personality of the
partner in the family ownership is always taken into consideration, since the family ownership is based on personal
consideration between the partners, which necessitates that the partners be members of one family, and this is what Article
851 of the Egyptian Civil Code stipulates. However, there is nothing to prevent the contract establishing the family
ownership from stipulating that the family ownership remains with the heirs of the deceased partner, and this agreement
may be implicit, as if the partners agreed in the contract establishing it on the permissibility of the partner disposing of his
share to a foreigner and replacing the person to whom the transfer was made in his place in the event that there is no
obstacle for the partners to replace the partner with someone else" .“9"If it is permissible for a foreigner to replace the
partner, then it is more appropriate for his heirs to replace him .47

If such an agreement exists, whether explicit or implicit, and one of the partners dies, the family ownership does not
expire, but rather remains in place, and the partner who died is replaced by his legal heirs, provided that this is stated in the
contract establishing the family ownership. However, if it remains with the heirs of the partner who dies, or if it remains
between the remaining partners alone, then in this last case the heirs of the deceased partner take his share of the money
that makes it up in cash, and his share is estimated according to its value at the time of the partner’s death “®.
“The family ownership may expire if one of the partners is placed under guardianship, and the trustee does not replace the

(9 Abdul Nasser Tawfiq Al-Attar, Explanation of the Provisions of the Right of Ownership, without a publishing house, Cairo, 1990
AD, p. 132.

(4SRana Adnan Al-Qadi, Family Property Provisions in Jordanian Civil Law, opcit. p. 19.

(46)See the first paragraph of Article 853 of the Egyptian Civil Code.

(47) Barlow Burke, Joseph Snoe. Property. Fifth Edition. Wolters Kluwer, New York. 2016. P.217.

“®Dr. Bassam Majeed Suleiman Al-Abaji, Family Ownership, previous reference, p. 209.
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person placed under guardianship. The expiration of the family ownership by guardianship is based on the same
considerations as the expiration of the family ownership by the death of one of the partners. Just as the heirs of the deceased
partner may not replace him unless the contract stipulates that, the trustee does not replace the partner placed under
guardianship, as the partners may not agree in the contract establishing the family ownership that in the event of
guardianship of one of the partners, the family ownership remains between the remaining partners and the representative
of this partner; because he cannot oblige his legal representative to do so if he is placed under guardianship. Rather, it is
permissible to stipulate in the contract establishing the family ownership that if one of the partners is placed under
guardianship, the company remains between the remaining partners alone. In this case, the representative of the partner
placed under guardianship is also given his share in the family ownership in cash according to its value on the day of his
guardianship.” "Likewise, if the family ownership is of an indefinite duration, any partner may withdraw from it, but under
certain conditions, and his withdrawal shall result in the expiration of the family ownership," as stipulated in the second
paragraph of Article 852 of the Egyptian Civil Code, which states:

2- "If the aforementioned ownership does not have a specific term, each partner may withdraw his share from it after six
months from the day he announces to the partners his desire to withdraw his share."

The researcher concludes from this text that if the family ownership is of an indefinite duration, any partner may withdraw
from it under certain conditions, and then his withdrawal shall result in the expiration of the family ownership.

4. Conclusion

The inheritance system has led to the widespread spread of family ownership in our Arab society, as once the testator dies,
the estate's money becomes owned by the heirs in common. The customs and traditions inherited from our ancestors have
also led to the continuation of this form of ownership for a long time; because the money inherited in our society has a
moral value that may exceed its material value, as it reminds them of a dear person or a good memory in their lives, and
this money is usually the strongest bond that may connect members of the same family, and therefore it remains owned in
common without division or disposal.

In addition, large and prominent family companies in the Gulf Cooperation Council countries are sometimes at risk of
liquidation and extinction due to family disputes. It is known that these challenges to the continuation of family companies
are exacerbated by several factors; including the relative modernity of the majority of the region's companies that are still
in their first generation, the weakness of governance systems in them, and the lack of awareness of the risks caused by the
fragmentation of family ownership when it is transferred between generations.

This prompted the civil legislator in Dubai to intervene, allowing members of the same family who share work or interest
to agree in writing to establish family ownership. This ownership is either the result of an inheritance they inherited and
agreed to make all or part of it the property of the family, or from other money owned by them that they agreed to include
in this ownership. Hence, the importance of legislative intervention to establish a legal organization for family ownership
to create an integrated legal regulatory framework that enables the transfer of ownership from one generation to another
successfully, by ensuring the continuity of management and maintaining the unity of ownership within the same family.
Family ownership is a special form of common ownership, which is distinguished from it in that the owners in the
partnership are relatives who belong to the same family or household. The UAE legislator has organized joint ownership
and presented specific texts for certain forms of it, what is found in Articles (1183-1188) of the UAE Civil Transactions
Law and what the legislator approved in the Family Property Law No. (9) of 2020 in more detail, and in accordance with
social life in the Emirates and Emirati customs and traditions that encourage the presence of members of the same family
in joint ownership.

Family ownership is based on two main aspects: managing and disposing of family ownership. As for the first of these
aspects, which is managing family ownership, it means protecting the funds that make up the family ownership and

exploiting them, i.e. carrying out the necessary work to obtain its fruits.

As for the second aspect, which is disposing of family ownership, it is the work that results in changing or modifying the
financial position. The disposition may be made to one of the partners, or to a stranger to them.

There are multiple reasons for which family ownership expires, some of which are by law, some by the will and agreement
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of the partners, and it may be by court order in the event of a violation of public order. If family ownership expires, the
funds that make it up are liquidated and divided among the partners.

The study concluded with a set of results and recommendations as follows: -

4.1 Study results:

1- Adopting the family ownership system in the law regulating family ownership in Dubai is worthy of attention for several
reasons, the most important of which are: The fragmentation of ownership as a result of inheritance and transfer provisions
requires its protection by practical means, family ownership may be one of the effective means that regulate optimal
exploitation, and this is clearly evident in the exploitation of family companies and real estate.

2- In order for family ownership to be established, the partners must be members of one family or household united by a
unity of work and interest, and in addition to that, a written agreement is required to establish family ownership.

3- The legislator in Dubai has specified the duration of family ownership as compared to comparative legislation, which is
fifteen years, but if its duration exceeds that, it is reduced to fifteen years, and if the duration expires, the partners have the
right to renew it again.

4- Tt is permissible not to agree on a specific duration for family ownership, so family ownership is indefinite, in which
case any partner may exit it after six months of notifying the rest of the family members of his desire to exit family
ownership. If the period is specified, the legislator has permitted exit from family ownership whenever there is a strong
justification, and the justification is determined by the judge.

5- Family ownership must be temporary, and the law has adopted the same period stipulated in the Federal Civil Procedures
Law, which is up to fifteen years as a maximum, but it has emphasized the possibility of renewing it for other similar
periods.

6- The general rule governing the management of any common property, including family ownership, is the rule of
consensus in some legislations such as the Egyptian and Iraqi Civil Law, and the rule of majority as an exception in the
Egyptian Civil Law, while in the UAE Civil Transactions Law, it has permitted partners to appoint one or more managers
to manage family ownership.

7- The approach of the legislator in Dubai by allowing partners in family ownership to dissolve it if it does not have a
specific term is subject to criticism, because it has eliminated the advantage of this form of ownership, since the basis for
benefiting from family ownership is to maintain it for a long period and as a cohesive unit to achieve the intended purpose.
8- The legislator in Dubai gives the partner in the family property the right to withdraw his share of this property before
the expiry of the agreed upon term if there is an acceptable justification for that, according to what was decided by the
second paragraph of Article (1184) of the Federal Civil Transactions Law, which is the subject of consideration for the
reason mentioned above.

9- The family property expires upon the expiry of the specified term, or upon the death of one of the partners. As for the
division, it is of two types; the voluntary division, which is carried out by agreement of all partners, and the judicial division,
which is carried out by the judiciary and is resorted to if the partners are unable to divide the money in a voluntary manner.
4.2 Study Recommendations:

1- The urgent need for a legislative regulation of family ownership in an independent federal law, similar to the legislator
in the Emirate of Dubai, given its great importance, and not being limited to Federal Decree-Law No. 37 of 2022 regarding
family businesses.

2- We recommend amending the law regulating family ownership in the Emirate of Dubai by stipulating the governance
of family businesses according to mandatory articles.

3- We also recommend amending the law regulating family ownership in the Emirate of Dubai to be consistent with the
tasks and competencies of the World Center for Family Businesses in Dubai.

4- Pay attention to publishing guiding models for family business establishment contracts and family charters for these
companies, and family ownership contracts, organized in accordance with the provisions of the Federal Decree-Law
regarding family businesses, the law regulating family ownership in the Emirate of Dubai, and the legislation in force in
the emirate.
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5- The text of Article (1184) of the UAE Civil Transactions Law is considered contrary to the goal and purpose for which
family ownership was established. Whereas it allowed the partner to withdraw his share of the family ownership before the
end of the agreed period if there was a strong justification for that, the legislator should have restricted the partners to the
period of family ownership and not allowed any partner to withdraw his share to achieve the goal of family ownership.

6- The UAE legislator allowed one of the partners to be a foreigner, which is an exception to the rule required by necessity,
but the legislator should have rejected this principle and not adopted it; because it contradicts the principle on which family
ownership is based, which is the confinement of ownership between members of the family or one family.

7- Family companies should be made aware of the guide issued by the Gulf Family Business Council because it raises their
performance and helps them continue.
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