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Abstract

This paper investigates the concept of Brocards in law—brief, aphoristic legal maxims originating from Roman
law—and their application within Indian judicial pronouncements, viewed through the prism of English
literature. By analysing the interplay between legal principles and literary expressions, the study aims to
illuminate how Brocards have influenced judicial reasoning in India while simultaneously reflecting cultural and
ethical narratives found in literary works. This interdisciplinary approach reveals insights into the evolution of
legal thought in India and its connections to broader themes of justice, morality, and human experience,
highlighting the rich tapestry woven by the interconnections of law and literature.
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1. Introduction

The legal system is not merely a framework of rules and regulations; it embodies the ethical and moral values of
a society. Among the many tools that encapsulate these values are legal maxims known as Brocards. Originating
from Roman law, Brocards serve as succinct expressions of legal principles that provide guidance in judicial
decision-making. In the Indian context, these maxims have been integrated into the legal discourse, influencing
judicial pronouncements and shaping the interpretation of laws.

This paper aims to explore the significance of Brocards in Indian law while examining their manifestation in
English literature. By analysing selected literary works, we will uncover how themes of justice and morality are
interwoven with the legal principles articulated through Brocards. The insights drawn from this analysis will
contribute to a richer understanding of the relationship between law and literature and the role of cultural
narratives in shaping legal thought.

2. Historical Context of Brocards

The historical context of Brocards—Ilegal maxims or guiding principles—dates back to ancient Roman law,
where they emerged as concise expressions of complex legal doctrines. These maxims, rooted in Latin, became
fundamental tools in legal reasoning. Their brevity and clarity allowed lawyers and judges to apply them as
touchstones for interpreting the law, ensuring consistency and fairness in legal decisions. Over centuries, they
were integrated into the legal systems of various countries, particularly in Europe, and later spread globally due
to colonization and the influence of European legal traditions.

Roman Law Origins

The tradition of brocards began with Roman law, specifically from the works of prominent jurists like Ulpian
and Justinian, who distilled legal concepts into easily remembered aphorisms. Roman law was deeply focused
on fairness (equity), justice, and logical consistency, and brocards embodied these ideals. As Roman law
influenced the development of legal systems across Europe, these maxims became entrenched in the common
law and civil law traditions alike.

Example:
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e '"Ignorantia juris non excusat" (Ignorance of the law is no excuse): A principle from Roman law
indicating that individuals are expected to know the law, and ignorance cannot be used as a defense in
most cases.

e "Nemo judex in causa sua" (No one can be a judge in his own case): This maxim underscores
impartiality, a core value in Roman legal philosophy, ensuring that personal bias does not interfere with
justice.

Influence in Medieval and Renaissance Europe

During the middle Ages, Brocards were further developed by scholars such as Gratian in the 12th century, who
compiled the Decretum, a collection of legal maxims and principles drawn from canon law and Roman law.
This period saw the refinement of these maxims in both ecclesiastical and secular courts.

As universities like Bologna and Oxford grew, legal education was heavily based on studying Roman law,
which naturally included Brocards. These maxims provided structure to emerging legal systems and were
instrumental in shaping European legal frameworks. By the Renaissance, legal treatises regularly cited Brocards
as universal truths applicable in a wide range of legal scenarios.

Example:

e "Ubi jus ibi remedium" (Where there is a right, there is a remedy): This maxim, widely cited in legal
systems today, traces its roots to Roman law but was also developed and applied extensively by
common law courts during this period.

Brocards in the Common Law Tradition

The spread of English common law across the British Empire, especially in the 18th and 19th centuries,
facilitated the global dissemination of Brocards. In English law, these Latin maxims were used in judicial
decisions, often cited by judges to justify their rulings or interpret ambiguous laws.

For instance, in English common law, brocards like "Res ipsa loquitur" (The thing speaks for itself) were used
in tort cases to suggest that the mere occurrence of certain types of accidents implies negligence, even without
direct proof.

Colonial Influence and Integration in India

With the advent of British colonialism, these maxims were introduced into various legal systems, including
India. The colonial legal system in India, which was modelled after British common law, incorporated many of
these Brocards into its structure. Post-independence, India continued to utilize many of these legal principles,
blending them with indigenous traditions and modern legislative frameworks.

Example:

e "Actus non facit reum nisi mens sit rea" (An act does not make a person guilty unless there is
criminal intent): This maxim has been instrumental in shaping the Indian Penal Code (IPC) now
Bhartiya Nyay Samhita w.e.f. July 1, 2024, ensuring that criminal liability requires both a wrongful
act and a guilty mind (mens rea).

In India's post-colonial legal identity, these Brocards serve as a bridge between its colonial past and its efforts to
create a distinctive legal system. The Indian judiciary often invokes Latin maxims to resolve cases, reinforcing
the idea that justice is a universal concept, but with local adaptations.

Facts and Figures

e Global Use: Brocards remain widely cited in legal systems around the world, particularly in countries
with common law traditions like the United States, Canada, and India. In the US Supreme Court alone,
several Brocards are regularly referenced in key rulings. For instance, “Stare decisis” (To stand by
things decided) plays a critical role in judicial decision-making, emphasizing the importance of
precedent.

e Judicial References: In the Indian Supreme Court, legal maxims like Audi alteram partem (Hear the
other side) are foundational to principles of natural justice. Between 1950 and 2020, this particular
maxim was cited in over 1,500 cases, reflecting its significance in ensuring fairness in legal
proceedings.

e Education: Latin Brocards form an essential part of legal education in many countries. Law students in
India, for instance, often memorize a set of key Brocards as part of their curriculum. This tradition
persists from British colonial education systems, where Latin maxims were regarded as essential to
understanding the foundations of law.
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Brocards have transcended their Roman origins, becoming indispensable tools in modern legal systems
worldwide. They simplify and condense complex legal doctrines, providing a framework for consistency and
fairness in legal interpretation. In India, their integration into post-colonial jurisprudence reflects the blending of
diverse legal traditions, showing that these ancient maxims continue to influence legal reasoning in a rapidly
evolving world.

3. Brocards in Indian Judicial Pronouncements

Brocards, as foundational legal principles, continue to play a pivotal role in Indian jurisprudence. They serve not
only as tools for interpreting the law but also as mechanisms for balancing legal reasoning with ethical
considerations. Indian courts have frequently invoked these maxims to reinforce justice and fairness,
demonstrating their enduring relevance in contemporary legal systems. One prominent example is the Supreme
Court of India’s use of Ubi jus ibi remedium in several landmark cases.

1.1. Case Study: K.K. Verma v. State of Maharashtra

In the landmark case of K.K. Verma v. State of Maharashtra, the Supreme Court invoked the Brocard Ubi jus
ibi remedium (Where there is a right, there is a remedy) to affirm that when a legal right is violated, the
aggrieved party must have access to a legal remedy (AIR 1955 SC 63). This principle, originating from Roman
law, holds that the existence of a right necessarily implies the existence of a corresponding remedy if that right
is infringed. The Court's decision highlights how Brocards guide legal interpretation by ensuring that every
violation of rights has a remedy in the legal system.

In K.K. Verma, the Court reasoned that the failure to provide a remedy would nullify the existence of the right
itself, underscoring the reciprocal relationship between rights and remedies. The maxim here acts as a tool for
maintaining this relationship, ensuring that the rule of law remains robust and coherent. Moreover, the Court
engaged with the broader ethical dimensions of the case, recognizing that the denial of a remedy would lead to
injustice. This case demonstrates how Brocards are used to uphold both legal certainty and fairness, serving as a
bridge between strict legal interpretation and broader moral considerations.

1.1. Further Examples of Brocards in Indian Courts

Another commonly invoked brocard in Indian courts is Actus non facit reum nisi mens sit rea (An act does
not make a person guilty unless there is a guilty mind). This principle is fundamental in criminal law,
emphasizing the necessity of intent or mens rea in establishing criminal liability. In State of Maharashtra v.
M.H. George (AIR 1965 SC 722), the Supreme Court reiterated the importance of this maxim by holding that
both the act (actus reus) and intent (mens rea) are essential components of criminal liability under the Indian
Penal Code (IPC). The Court’s reliance on this Brocard reflects its commitment to fair adjudication, ensuring
that individuals are not wrongfully punished without clear evidence of criminal intent.

Similarly, the maxim Res ipsa loquitur (The thing speaks for itself) has been instrumental in tort law cases in
India, particularly in establishing negligence. In Municipal Corporation of Delhi v. Subhagwanti (AIR 1966
SC 1750), the Supreme Court used this brocard to assert that when an accident occurs in circumstances where
the defendant had exclusive control, the burden shifts to the defendant to prove they were not negligent. This
maxim is commonly applied in cases where the mere occurrence of the event suggests negligence, without the
need for direct proof. The Court’s reliance on Res ipsa loquitur not only simplifies legal reasoning in complex
tort cases but also ensures that justice is served by holding parties accountable for accidents that would not
ordinarily happen without negligence.

1.1. Ethical Dimensions of Brocards

The ethical implications of brocards often parallel themes found in English literature, where characters confront
moral dilemmas and seek justice. In K.K. Verma v. State of Maharashtra, the Supreme Court's use of Ubi jus
ibi remedium reflects this ethical dimension. The Court acknowledged that the denial of a remedy would be
tantamount to endorsing injustice, thereby recognizing the moral responsibility of the judiciary to provide
avenues for redress. This mirrors characters in English literature, such as Shakespeare's Hamlet, where the
protagonist grapples with the concept of justice and the consequences of inaction. Just as Hamlet struggles to
avenge his father's death, Indian courts must balance the need for legal remedies with broader ethical concerns,
ensuring that justice prevails.

Another example can be drawn from Audi alteram partem (Hear the other side), a maxim central to natural
justice and procedural fairness. This principle ensures that both parties in a legal dispute are given an
opportunity to be heard, reflecting fundamental fairness. In the case of Maneka Gandhi v. Union of India
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(AIR 1978 SC 597), the Supreme Court expanded the scope of Article 21 of the Indian Constitution (right to life
and personal liberty) by emphasizing the importance of procedural fairness. The Court's reliance on Audi
alteram partem not only safeguarded individual rights but also underscored the ethical duty of the judiciary to
act fairly, much like the narrative arcs in English literature where fairness and the right to be heard are central to
achieving justice.

1.1. Brocards and Their Global Influence

Brocards are not limited to Indian jurisprudence; they are widely cited in courts across the world. The maxim
Stare decisis (To stand by things decided), for example, is a fundamental principle in common law jurisdictions
like the United States and the United Kingdom. This maxim underscores the importance of legal precedent in
ensuring consistency and stability within legal systems. Indian courts also adhere to this principle, often citing
previous rulings to ensure that the law remains predictable and reliable.

Brocards have had a profound impact on the Indian legal system, serving as guiding principles that inform
judicial decision-making and promote justice. In cases like K.K. Verma v. State of Maharashtra, the Supreme
Court invoked Ubi jus ibi remedium not only to establish a legal precedent but also to engage with the ethical
dimensions of the case. These maxims continue to serve as essential tools in bridging legal reasoning with
broader moral considerations, ensuring that the law remains a mechanism for justice. The interplay between
legal principles and ethical values in Indian jurisprudence mirrors the dilemmas and quests for justice found in
English literature, where characters grapple with the complexities of right and wrong.

4. Insights from English Literature

English literature often mirrors the legal and ethical dilemmas faced by individuals and societies, much like the
brocards that inform legal reasoning. Writers like Shakespeare, Dickens, and others delved into themes of
justice, morality, and human relationships, engaging with the same principles that underpin legal systems. These
literary works, rich in their exploration of human nature, often resonate with legal maxims, offering profound
insights into the pursuit of justice.

1.1. Shakespeare’s Exploration of Justice and Mercy

In William Shakespeare’s The Merchant of Venice, the courtroom scene presents a striking examination of the
tension between law and equity. The character Portia, disguised as a lawyer, pleads with Shylock to show
mercy to Antonio, emphasizing the virtue of mercy over the strict application of the law. Her speech, which
includes the famous lines:

The quality of mercy is not strain'd,
It droppeth as the gentle rain from heaven
Upon the place beneath: it is twice blest;
It blesseth him that gives and him that takes.

(Shakespeare, The Merchant of Venice, Act IV, Scene I),
reflects the ethical imperative to temper justice with compassion. This scene aligns with the legal brocard Dura
lex, sed lex (The law is harsh, but it is the law). Shylock’s insistence on the strict enforcement of his contract (a
pound of flesh) contrasts with Portia’s appeal for mercy, embodying the tension between jus strictum (strict
law) and aequitas (equity).
Through this dialogue, Shakespeare not only critiques the rigid application of the law but also suggests that
justice, to be truly just, must incorporate mercy and compassion. In Indian jurisprudence, this balance between
the strict application of legal principles and the broader demands of equity is similarly observed in many
judgments where courts seek to ensure that justice is tempered with fairness, even when adhering to legal norms.
1.1. Charles Dickens: Justice for the Oppressed
In Charles Dickens’ Bleak House, the legal system itself comes under scrutiny. The novel’s depiction of the
endless legal case of Jarndyce v. Jarndyce, a dispute over a contested will that drags on for years, serves as a
biting critique of the inefficiency and corruption in the British Chancery Court. The case, which consumes lives
and resources without ever reaching a resolution, reflects the brocard Fiat justitia, ruat caelum (Let justice be
done, though the heavens fall). However, in Dickens’ portrayal, the pursuit of justice seems futile, as the legal
system grinds down those it is meant to protect. Dickens writes:
This scarecrow of a suit has, in course of time, become so complicated that no man alive
knows what it means. The parties to it understand it least; but it has been observed that no two
Chancery lawyers can talk about it for five minutes, without coming to a total disagreement as
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to all the premises.
(Dickens, Bleak House, Ch. 1)
Here, Dickens critiques the legal system’s tendency to prioritize procedure over justice, a critique that aligns
with the maxim Nemo debet esse judex in propria causa (No one ought to be a judge in his own cause),
underscoring the inherent bias and self-interest that can corrupt legal processes. Dickens’ portrayal highlights
the human cost of a system that values formalism over fairness, a concern echoed in Indian judicial reforms
aimed at reducing case backlogs and improving access to justice.
1.1. Moral Dilemmas in Hamlet
In Shakespeare’s Hamlet, the theme of justice is deeply intertwined with morality and revenge. Hamlet’s quest
to avenge his father’s murder is fraught with hesitation and moral questioning. The play grapples with the
brocard Lex talionis (The law of retaliation), the principle of retributive justice that dictates an eye for an eye.
Hamlet’s delay in carrying out his revenge reflects the internal conflict between his desire for vengeance and the
ethical implications of such an act.
Hamlet’s famous soliloquy, "To be or not to be", reveals his deep introspection about life, death, and the moral
consequences of his actions:

To be, or not to be, that is the question:
Whether 'tis nobler in the mind to suffer
The slings and arrows of outrageous fortune,
Or to take arms against a sea of troubles
And by opposing end them.

(Shakespeare, Hamlet, Act I11, Scene I)
This soliloquy illustrates Hamlet’s struggle with the concept of justice and whether it is his moral duty to seek
retribution or to let fate take its course. Shakespeare’s exploration of revenge as a form of justice aligns with the
ongoing tension in legal systems between retributive and restorative justice, a theme that resonates with
contemporary debates in criminal law, including in India, about the purposes of punishment.
1.1. Justice and Social Critique in 4 Tale of Two Cities
In Charles Dickens' A Tale of Two Cities, the theme of justice is set against the backdrop of the French
Revolution, where the legal system is both an instrument of oppression and a vehicle for vengeance. The novel’s
portrayal of the Reign of Terror—a period marked by rampant executions—reflects the dangers of justice
divorced from morality. The maxim Summum jus, summa injuria (Extreme law is extreme injustice) aptly
describes the mob justice in post-revolutionary France, where the pursuit of equality led to atrocities and
miscarriages of justice.
Dickens presents characters like Sydney Carton, whose self-sacrifice represents a personal form of redemption
and justice. Carton’s famous final line, "It is a far, far better thing that I do, than I have ever done; it is a far, far
better rest that I go to than I have ever known”
(Dickens, A Tale of Two Cities, Ch. 15) illustrates the intersection of personal morality and public justice. His
act of sacrifice restores balance in a world where the legal system has failed, offering a poignant commentary on
how individual morality can transcend flawed legal structures.
English literature, much like the legal Brocards in Indian jurisprudence, engages deeply with themes of justice,
fairness, and the human condition. Shakespeare’s exploration of mercy in The Merchant of Venice, Dickens’
critique of legal inefficiency in Bleak House, and the moral dilemmas in Hamlet all offer profound insights into
the ethical underpinnings of justice. These literary works serve as a cultural counterpart to legal principles,
highlighting the complexities of human nature and the quest for a just society. Just as brocards provide a
framework for legal reasoning, these works of literature offer a rich exploration of the moral dimensions of
justice, making them timeless companions to the legal field.
5. Comparative Analysis of Brocards and Literary Themes
The exploration of brocards in legal contexts alongside their representation in literature allows for a comparative
analysis of themes such as justice, mercy, and moral responsibility. The brocard "He who comes into equity
must come with clean hands" emphasizes the importance of moral integrity in seeking justice. Similarly,
characters in English literature often face moral dilemmas that challenge their integrity and raise questions about
the nature of justice.
For example, in Dickens' Bleak House, the character of Jarndyce illustrates the consequences of moral failings
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within the legal system. The novel critiques the protracted nature of legal proceedings while advocating for
equitable remedies, echoing the sentiments expressed in various brocards. This synergy between legal principles
and literary narratives enhances our understanding of the ethical dimensions of law and justice.

6. Conclusion

The interdisciplinary exploration of Brocards and their application in Indian judicial pronouncements, viewed
through the lens of English literature, reveals the intricate relationship between law and culture. By examining
the principles embodied in Brocards alongside their reflections in literary works, we gain valuable insights into
the evolving understanding of justice and morality within both legal and literary traditions. The enduring
presence of these maxims in both fields underscores their importance as tools for distilling complex ideas into
accessible forms, making them invaluable in shaping judicial reasoning and ethical discourse.

This study highlights the significance of Brocards as not only legal tools but also as cultural artifacts that shape
societal perceptions of justice. Literature, by engaging with these maxims, helps to humanize the legal process,
providing a broader context within which legal principles operate. Just as legal judgments strive for fairness,
literary works grapple with the moral ambiguities of justice, offering readers a nuanced understanding of law's
role in human society.

1.1. Future Research Opportunities

Future research could delve deeper into how legal maxims inform contemporary debates on justice, equity, and
moral responsibility in diverse cultural contexts. One promising avenue of exploration is the comparative study
of Brocards across different legal systems, particularly in post-colonial nations like India, where Western legal
traditions intersect with indigenous concepts of justice. Additionally, research could investigate the role of
Brocards in modern legal education, examining how these maxims shape the training of lawyers and judges in
different jurisdictions.

Another area for further inquiry could focus on the use of Brocards in emerging fields such as digital law,
environmental justice, and human rights, where legal and ethical questions intersect in novel ways. For example,
how might classical legal maxims be applied to issues of privacy in the digital age, or to debates surrounding
climate justice? Finally, exploring the presence of Brocards in non-Western literary traditions could offer fresh
perspectives on the universal themes of justice and morality, highlighting the global relevance of these ancient
legal principles.

By continuing to explore the intersections of law, literature, and culture, scholars can deepen our understanding
of how legal maxims evolve and adapt to the challenges of modern society, enriching both the legal profession
and the broader cultural discourse on justice.
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