
Library Progress International| Vol.43 No.2 |July-December 2023 25514  

Library Progress International 

Vol.43 No. 2, July-December 2023: 

P. 25514-25525 

Print version ISSN 0970 1052 
Online version ISSN 2320 317X 

 

Original Article Available online at www.bpasjournals.com 

 

International Safeguards, Legislative Failures: Analyzing Right of 

Women's Sexual Autonomy and the Gap Between Legal Protections and 

the Non-Criminalization of Marital Rape in India 

Mr. Rishi Bhargava 

 

 

Assistant Professor, Faculty of Law, Jagran Lakecity University, Bhopal (M.P.) 

Email ID: rishibhargava08@gmail.com 

 

 

How to cite this article: Rishi Bhargava (2023) International Safeguards, Legislative Failures: Analyzing Right 

of Women's Sexual Autonomy and the Gap Between Legal Protections and the Non-Criminalization of Marital 

Rape in India. Library Progress International, 44(3), 25514-25525 

 

Abstract 

The contentious issues in almost all legal jurisdictions, including India, which has still 

not been presented as a criminal offence, pertain to marital rape. The present research critically 

evaluates the lacunae in the Indian legal framework relating to marital rape and why reforms 

are pressing in securing women's sexual autonomy. Despite the enforcement of Bharatiya Nyay 

Sanhita, 2023, marital rape continues to remain outside the purview of criminal offenses in 

India, squarely revealing the chasm that exists between what the law can offer and women's 

rights within marriage. It is for the identification of gaps in the present framework of laws and 

to suggest reforms in the light of international comparative analysis. The study hypothesizes 

that the non-criminalization of marital rape continues to perpetuate not only the structural 

inequalities but also infringes on the basic fundamental right of sexual autonomy given to 

women. The research will adopt a doctrinal and qualitative methodology seeking to garner 

insight into the issue by drawing on extant scholarly literature, legal documents, and case laws 

for the broader implications of this issue. Drawing from comparative law, international 

frameworks will be researched that have in effect criminalized marital rape, seeking parallels 

and actionable reforms based on this comparison. It shows that there is a critical need to amend 

laws in India to meet international standards toward effecting women's rights. Results show 

that reform is necessary both in ensuring justice in marriage and pursuing the broader agenda 

of gender equality. The inference therefore, brought out here, is that criminalizing marital rape 

in India shall be a step towards protection of sexual autonomy and upholding the dignity of 

women. Thereafter, the major implications of this study on future research, policy formulation, 

and advancement of women's rights in India are definitive. 
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1.1 Significance of the study 

The research provides valuable insights and concrete recommendations toward 

effectively addressing the problem of marital rape in India. This provides a basis upon which 

lawmakers can advocate legal reforms and more so for an increase in supportive programs for 

survivors. This research also helps raise public awareness and education drives to challenge 

conventions and reduce stigma. The research conducts a comprehensive analysis of the subject, 

facilitating the development of effective strategies to protect women's rights and maintain their 
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sexual independence. 

This work contributes to the theoretical understanding of human rights by elaborating 

on the necessity of recognizing and protecting women's sexual autonomy. This paper provides 

insight into how legal systems function to create justice in marital rape and deepens our 

understanding of cultural and legal factors that influence women's rights. It ensures a better 

harmonization of legal protections in conformity with international standards, and it tackles the 

complexity of the issue. It improves the general understanding of gender justice and human 

rights with a global perspective towards the most efficient approaches. 

1.2 Introduction 

Marital rape presents a substantial obstacle to well-established societal and legal norms 

(Agarwal, N., Abdalla, S. M., & Cohen, G. H., 2022). It refers to non-consensual sexual 

intercourse perpetrated by a spouse. This issue not only poses a challenge to personal freedom 

but also prompts fundamental questions about the notion of consent in the context of marriage. 

Many countries, like India, continue to ignore the seriousness of marital rape as a criminal 

offence, despite the clear violation of international human rights standards. The absence of 

legal recognition perpetuates a culture of silence and distress among women, undermining their 

fundamental entitlements, particularly the right to sexual self-determination (Bennice, J. A., & 

Resick, P. A., 2003). 

Marital rape has traditionally been concealed, especially in India, where the importance 

of marriage has frequently been employed as a defense to avoid recognizing this form of abuse 

3. (Nigam, S., 2015). Only in the past several decades has the issue started to receive the 

appropriate level of attention. The onset of the late 20th century initiated significant discussions 

on the topic, resulting in a gradual rise in knowledge of the extent of the issue (Gupta, B., & 

Gupta, M., 2013). Despite the growing recognition of marital rape as a serious issue, there 

remains a notable gap in comprehensive studies examining the legal frameworks that protect 

women’s rights, particularly their right to sexual autonomy (Mandal, S., 2014). 

There is a global tendency to acknowledge and make marital rape illegal in legal 

systems around the world (Cambell, J. C., & Alford, P., 1989). Several nations, such as 

Albania, Australia, Belgium, Canada, France, Germany, Japan, South Africa, the United 

Kingdom, and the United States, have implemented significant measures to eliminate marital 

rape exemptions and ensure that marital rape is prosecuted with the same level of seriousness 

as other types of rape (Martin, E. K., Taft, C. T., & Resick, P. A., 2007). Marital rape has been 

deemed criminal in many Asian nations such as Turkey, Thailand, and Mauritius, 

demonstrating a wider recognition of marital rape as a severe infringement against human 

rights. In contrast to the worldwide trend, India stands out as an exception, since it continues 

to adhere to outdated legal systems that do not adequately safeguard women inside the 

institution of marriage (Whatley, M. A., 1993). 

This paper will specifically address the issue of marital rape, acknowledging the wider 

framework of women's sexual autonomy rights. The overall purpose is to undertake an in-depth 

and comprehensive analysis of marital rape, outlining the unique factors characterizing the 

issue in India. The paper will also examine how the judiciary has interpreted women's rights, 

more so their right to sexual autonomy, as required by international law, throughout various 

time period. Very little regard is given to the discussion of how marital rape offends this basic 

right. "The fact that marital rape has not been so far recognized in India as a criminal act under 

the new criminal legislation is a grim disregard for women's freedom. Given this, there stands 

an imperative need for reforming the law in order to ensure the right of women toward sexual 

autonomy inside marriage." It identifies and analyzes the existing legal shortcomings and the 

resultant perpetuation of violence. 
1.3 Legal history 

In the past, there was a legal exception for males who committed rape against their 
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wives, which originated from 17th-century English common law established by Sir William 

Hale (Pagelow, M. D., 1988). He said that a husband cannot be held responsible for raping his 

legal wife, as marriage implies an agreement that cannot be revoked. This Hale doctrine was 

carried over to English colonies, including North America, and formally accepted into the 

American legal system in 1857 (Bennice, J. A., & Resick, P. A., 2003). Blackstone's “unities 

theory” further reinforced this by positing that a wife’s legal existence was suspended during 

marriage, making her the property of her husband (Blackstone, 1765). The concept of marital 

rape being a non-crime persisted until the Women's Movement of the 1970s, which brought 

significant changes. Feminists like Laura X highlighted the issue, leading to legal reforms such 

as the criminalization of marital rape in California in 1979 and the first marital rape conviction 

in the United States (Bennice & Resick, 2003; Pagelow, 1988; X, 1999). 

Despite these advancements, marital rape is still not recognized as a crime in many 

jurisdictions, including India, where societal and legal systems often perpetuate the ‘marital 

rape exception clause’. The presence of spousal exclusions in most jurisdictions suggests that 

rape within marriage is still regarded as a less severe offence compared to other types of rape, 

serving as proof of societal patriarchy (DeKeseredy, Rogness, & Schwartz, 2004). The 

presence of a marital rape exemption in India's criminal law, like other former British colonies, 

is closely connected to its history of prolonged colonial control and the inclusion of the 

exception for marital rape in British Jurisprudence (Panichas, G. E., 2001). Historically 

justified by the notion of wives as subservient to their husbands and the unities theory, modern 

justifications include the ‘implied consent’ theory, which assumes perpetual consent within 

marriage, and the belief that criminal law should not interfere in private marital relationships. 

This reinforces the occurrence of marital rape by suggesting that these acts of aggression are 

comparatively less condemnable than other forms of rape. Crucially, the presence of a spousal 

exemption suggests a recognition of the outdated belief that wives are owned by their husbands 

and that the marital agreement still grants a right to sexual activity (Russell, 1990). 

Poland became the first country to make spousal rape a criminal offence in 1932. 

Australia became the first common law jurisdiction to acknowledge rape in marriage as a 

criminal offence in 1976 (Ryder, S. L., & Kuzmenka, S. A., 1990). Since the 1980s, some 

common law countries like South Africa, Ireland, Canada, the United States, New Zealand, 

Malaysia, Ghana, and Israel have abolished the legal protection that husbands previously 

enjoyed in cases of non-consensual sexual intercourse with their wives (Resnick, H. S., Falsetti, 

S. A., & Cahill, S. P., 2000). According to the 2011 report of UN Women, marital rape has 

been criminalized in 52 nations. Regrettably, India has not yet made marital rape a criminal 

offence, in contrast to other industrialized nations. This is despite the endorsement of numerous 

campaigners who believe that it should be criminalized in India's patriarchal society. 
1.4 Research Gap 

Although there is a significant amount of work discussing sexual violence and women's 

rights, there has been less exploration of how the absence of criminalization of marital rape 

affects women's sexual autonomy in the Indian context. This work seeks to address the lack of 

research by doing a thorough analysis of the failure of legislation to criminalize marital rape, 

despite the presence of international legal norms and court decisions. 

1.5 Objective 

The objective of this research is to critically evaluates India's marital rape legal 

framework, identify gaps and inadequacies in protecting women from sexual violence within 

marriage, and proposes legislative reforms and policy recommendations based on a 

comparative analysis of international laws and practices that emphasize the need to criminalize 

marital rape in India. 

1.6 Methodology 

This research utilizes a doctrinal and qualitative methodology, which involves 



 Rishi Bhargava  

Library Progress International| Vol.43 No.2 |July-December 2023 25517 

 

 

 

conducting a thorough examination of current literature, analysing legal aspects, and examining 

case studies. Information is collected from scholarly journals, legal papers, and cases obtained 

from AIR. The examination centers on comprehending the wider ramifications of marital rape 

and the pressing necessity for legal revisions. 

1.7 Legal & Constitutional Framework in India 

The Indian legal system has exhibited a significant delay in acknowledging marital rape 

as a criminal violation. According to Section 375 of the Indian Penal Code (IPC), marital rape 

is specifically exempted. It states that sexual intercourse between a man and his wife, as long 

as she is not below the age of fifteen, is not considered rape. This legal exemption reflects 

deeply ingrained societal conventions that view the wife as the possession of her husband (Rao 

Kallakuru, R., & Soni, P., 2018). Although India implemented new criminal legislation in 2023, 

the legal structure still lacks provisions specifically addressing marital rape, though the age is 

increased from fifteen to eighteen years. 

The wordings of Section 63 of Bhartiya Nyay Sanhita, 2023 are: 

“Rape. —A man is said to commit “rape” if he— 

(a) penetrates his penis, to any extent, into the vagina, mouth, urethra or anus of a woman or 

makes her to do so with him or any other person; or 

(b) inserts, to any extent, any object or a part of the body, not being the penis, into the vagina, 

the urethra or anus of a woman or makes her to do so with him or any other person; or 

(c) manipulates any part of the body of a woman so as to cause penetration into the vagina, 

urethra, anus or any part of body of such woman or makes her to do so with him or any other 

person; or 

(d) applies his mouth to the vagina, anus, urethra of a woman or makes her to do so with him 

or any other person, under the circumstances falling under any of the following seven 

descriptions: — 

(i) against her will. 

(ii) without her consent. 

(iii) with her consent, when her consent has been obtained by putting her or any person in 

whom she is interested, in fear of death or of hurt. 

(iv) with her consent, when the man knows that he is not her husband and that her consent is 

given because she believes that he is another man to whom she is or believes herself to be 

lawfully married. 

(v) with her consent when, at the time of giving such consent, by reason of unsoundness of mind 

or intoxication or the administration by him personally or through another of any stupefying 

or unwholesome substance, she is unable to understand the nature and consequences of that to 

which she gives consent. 
(vi) with or without her consent, when she is under eighteen years of age. 

(vii) when she is unable to communicate consent. 

Explanation 1. —For the purposes of this section, “vagina” shall also include labia majora. 

Explanation 2. —Consent means an unequivocal voluntary agreement when the woman by 

words, gestures or any form of verbal or non-verbal communication, communicates willingness 

to participate in the specific sexual act: 

Provided that a woman who does not physically resist to the act of penetration shall not by the 

reason only of that fact, be regarded as consenting to the sexual activity. 

Exception 1. —A medical procedure or intervention shall not constitute rape. 

Exception 2. —Sexual intercourse or sexual acts by a man with his own wife, the wife not 

being under eighteen years of age, is not rape.” 

Exception 2 of section 63 specifically addresses the issue of marital rape. This provision 

indicates that a husband can be held legally responsible for raping his wife if she is under the 

age of 18. However, this exception does not protect women who are over 18 years old. 
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This exception clarifies that women over the age of 18 do not possess sexual autonomy 

and are instead regarded as subservient to their husbands. 

Sec. 63 of BNS provides two exceptions for rape, one for medical procedures and the 

other for sexual intercourse by a man with his wife, not under eighteen years of age. This 

exception has been a contentious issue, as it prevents a husband from being held liable for 

raping his lawfully married wife. The Indian Supreme Court partially read down this exception 

in Independent Thought v. Union of India, stating that the classification between unmarried 

and married female children below 18 years old is artificial and arbitrary. The legislature has 

now included this exception in BNS 2023, without considering the Supreme Court's verdict. 

The exception in Section 63 of the BNS, which permits husbands to engage in sexual 

intercourse with their wives without consent, violates Article 14 of the Indian Constitution by 

creating class legislation that arbitrarily privileges husbands without serving any legitimate 

purpose. This exception undermines the right of dignity and bodily autonomy of married 

women, who cannot prosecute their husbands for rape but can for molestation. The case of 

Dwarka Prasad Laxmi Narain v. State of U.P. (1954 AIR 224) established that such arbitrary 

legislation is unreasonable. Exception 2 of Section 63 BNS thus creates an artificial and 

discriminatory distinction between married and unmarried women, contravening Article 14. 

Article 15(3) of the Indian Constitution, intended as an exemption to Article 15(1)'s 

prohibition of gender-based discrimination, empowers the State to implement affirmative 

action measures supporting women and children. However, Exception 2 to Section 63 of the 

BNS contradicts this purpose by disadvantaging married women, thus violating Article 15(3)'s 

objective of benefiting women. The case of Independent Thought v. Union of India ((2017) 10 

SCC 800) highlights that laws under Article 15(3) must support women, and any law 

discriminating against women contravenes this article. Therefore, Exception 2 to Section 63 of 

the BNS, which protects married men instead of women, is arbitrary under Article 14 and 

undermines the benevolent intent of Article 15(3). 

Marital rape is a clear violation of Art. 21 of the Indian Constitution, the heart and soul 

of rights. The Indian Courts have been very progressive and transformative while interpreting 

Article 21. In Maneka Gandhi case the court took the help of American cases to vividly explain 

the scope of the words 'life and liberty' under article 21. In Sunil Batra v. Delhi Admn. ((1978) 

4 SCC 409) court stated that the term 'life' means more than mere animal existence. 

The Supreme Court has moved beyond a literal interpretation of 'life and liberty,' 

expanding it to include privacy, dignity, movement, safety, and security. Courts have stated 

that the dignity of women is an integral part of life, which encompasses various shades. In State 

of Maharashtra v. Madhukar Narayan Mardikar (AIR 1991 SC 207), the court held that even 

women of so-called easy virtue have the right to protect themselves against unwilling sexual 

assault. The recent Supreme Court privacy judgment has significant implications for women's 

rights, especially concerning individual autonomy and protection against sexual assault, 

emphasizing the right to bodily integrity over marital privacy. In the K.S.Puttaswamy (Retd) 

vs Union of India ((2017) 10 SCC 1), the court declared privacy as the constitutional core of 

human dignity, safeguarding individual autonomy. Justice D.Y. Chandrachud emphasized that 

privacy, as a fundamental right, includes marriage, family, procreation, and home. 

When considering judgments, it's crucial to reflect on how individual dignity and 

marriage both fall under the domain of privacy, seeking a fair balance. Privacy within marriage 

doesn't disregard individual rights. In Eisenstadt v. Baird (405 U.S. 438 (1972)), the U.S. 

Supreme Court declared that the right to privacy is held individually by each spouse and isn't 

forfeited due to marriage. Privacy concerns control over personal identification, with the 

human body as its reference. Decisional privacy should take precedence over institutional 

privacy, recognizing that women retain their right to privacy in marriage. Personal laws 

controlling private matters must adhere to fundamental rights, and marital privacy can't shield 
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domestic violence. The state must respect and safeguard individual privacy, enhancing societal 

civility by valuing women's unique qualities. Failing to criminalize forced sex in marriage 

disregards women's autonomy and grants husbands’ undue authority over marital intercourse. 

This intrusion violates the woman's identity and intimate choices, depriving her of autonomy 

and subjecting her to degrading sexual abuse, thus infringing on the right to privacy and 

personal autonomy protected by Article 21. 

1.8 Right of Sexual Autonomy and Non-Criminalization of Marital Rape: International and National 

Perspective 

The non-criminalization of marital rape in India's current legal framework reflects a 

troubling acceptance of this violent act as a social norm by legislators and society at large, 

thereby disregarding the fundamental right of sexual autonomy for women. 

1.8. International Perspective: 

International conventions, treaties, and legislation play a crucial role in protecting 

women's sexual independence, which is seriously undermined by the absence of legal measures 

against marital rape. Citing The Convention on the Rights of the Child, (CRC, 1989), sex 

education becomes essential to self-empowerment and wise choices where sexuality is 

concerned (Article 5) The Convention on the Elimination of All Forms of Discrimination 

Against Women (CEDAW, 1979), meanwhile holds that gender-based stereotyping and 

prejudices are to be eradicate from social settings and cultural standards to put a stop to all 

forms of discrimination against women (Article 5(a)). It also stretches this obligation to third 

party stereotyping (Article 2(e)). Accordingly, the 2011 Istanbul Convention stipulates that 

states need to take necessary measures for the prevention of violence against women and 

domestic violence; advocate awareness related to such violence; execute educational initiatives 

with regard to gender equality, non-violent resolution of conflicts, and the duties and 

responsibilities of women concerning such resolution; provide training to professionals 

concerning matters pertaining to gender-based violence. The Yogyakarta Principles (2006) 

include advice concerning the application of all human rights principles in policy and practice, 

in a manner that guarantees equal treatment and protection of all people, irrespective of their 

sexual orientation, gender identity, conduct, status, opinion, or any other characteristic. Of 

particular note are the rights to equality and non-discrimination (Principle 2); privacy (Principle 

6); and personal security. In addition, the International Covenant on Economic, Social and 

Cultural Rights (ICESCR, 1966) states that the right to the highest attainable standard in 

physical and mental health, including sexual and reproductive health (Article 12), shall be 

provided. 

The protection of sexual self-determination under international law is a cornerstone for 
women's gender equality and non-discrimination. This is severely undermined if marital rape 

is not criminalized. Yogyakarta Principle 2: All human beings are born free and equal in 

dignity, as well as in rights. Sexual orientation and gender identity are, therefore, aspects of 

each person's self-determination and must not result in any form of discrimination in the 

enjoyment of their human rights. Yogyakarta Principle 6: Privacy should be respected. 

Consensual sexual behaviours are protected from criminalization, and, as such, there is a 

presumption that people have the freedom to decide, without any kind of interference, when, 

to whom, and how to give information on one's sexual practices. This principle also protects 

one from exploitation and violence on account of sexual orientation or gender identity, thus 

ensuring personal security. The latter also extends to the obligation of the state with the 

protection of such rights; this is the obligation to respect, protect, and fulfil personal privacy, 

guarantee protection against non-consensual sexual activities, and finally, the obligation of this 

realization by education and legislation. 

Though international conventions safeguard it, the non-criminalization of marital rape 

in India significantly erodes the sexual autonomy of married women. This critically shows the 
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most needed area of evolving Indian law during present times for total empowerment and 

protection of sexual autonomy of women (Singh, M., 2019). 

1.8. National Perspective: 

In any regard to the issue of marital rape in India, so central is the non-criminalization 

factor in affecting women's power in exercising their sexual choices (Shireen, 2021). In this 

regard, the Bhartiyay Nyay Sanhita, 2023, especially Section 63, comes in as germane to the 

discussion. This section defines rape, though it expressly excludes the act of forced sexual 

intercourse by a husband with his wife who is above 18 years. This exclusion confirms an age- 

old belief that marriage automatically translates into a woman's perpetual consent to indulge in 

sexual activities, hence stripping her of all powers of decision-making concerning her body 

(Kaur, H., & Khanday, F. N., 2023). It represents not only an archaic system of patriarchal 

beliefs and values but also perpetuates a culture where women silently endure their marriages 

and cannot take legal action against sexual abuse by husbands (Singh, V. P., 2022).. 

The history behind the problem points to certain glaring lacunae in the Indian legal 

system. As regards the amendments made to the IPC in 1983, although correcting some 

provisions of the IPC which feminist organizations had clamoured be revised or amended to 

give more teeth to legal sense in punishing the crime (Yadav, V., 2022)., the amendments 

covered a broader definition of rape and an objective approach to punishment. More pointedly, 

though, the 1983 amendments were intentional not to make an offence penalizing marital rape, 

hence emphasizing more importance on marriage in the context of a woman's autonomy. The 

most noticeable flaw in these legislative changes is the omission of marital rape, which just 

reflects the safeguarding of patriarchal systems to the detriment of women's rights (Anand, A., 

Nagaveni, P. L., & Bhushan, T., 2021). This reflects the pervasive social notion that a woman's 

permission is inherently granted when entering into marriage, hence legitimizing sexual assault 

within the marital union. 

In the context of the legal precedents, one of the most important judgments that will 

have to be taken into consideration is that of the Supreme Court of India in Tukaram v. State 

of Maharashtra (1979 AIR 185), more popularly known as the Mathura rape case. It provoked 

widespread public outcry and formed an impetus for legal reform because of the Court's 

obsession with the victim's sexual history and absence of visible injuries as an indicator of no 

consent. However, these could never succeed in making provisions against marital rape. In its 

essence, the Mathura case revealed how sometimes deep-rooted patriarchal notions can find 

their way to the very root of judicial decisions and jargon, ending up with an infringement of 

rights of women. Failing to criminalize marital rape within the legal system denies women the 

right to say no to sexual activity in institutions of marriage and thereby violates their basic right 

to sexual self-determination and physical well-being. 

Besides, the responses of the criminal justice system to sexual assault are in most cases 

punitive, not addressing deep-seated systemic inequities that perpetuate such violence (Dsouza, 

N. J., 2023). Criminalization of marital rape under the law will not only amount to a significant 

legal reform but will also act as a loud statement against the general perception that marriage 

grants husbands an unquestionable power over wives' bodies (Shivika, C., 2014). 

Looking at the relationship existing between rape and the law, it would be so easy to 

establish that the current laws are simply ineffective in protecting women's rights within 

marriage (Singh, S., 2023). For instance, non-criminalization of marital rape is a system that 

continuously abuses women's independence in the name of marital privilege. This legal 

loophole deprives not just many but most women of their right to justice and enhances the 

perception that marriage is an area where a woman's right to consent is irrelevant. To resolve 

this issue, not only will there be a need for drastic reforms in the legal provisions, but also deep 

changes in social attitude toward the notion of marriage, consent, and gender equality (Jiloha, 

R. C., 2013). 
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Truly, the law must evolve to protect women's rights; for now, the considerations are 

to respect the autonomy and dignity of these women in marriage. One way the law can do this 

is by criminalizing marital rape. This is not a change in law but a powerful reaffirmation of the 

very concept that every person, irrespective of their being married or single, enjoys the right to 

autonomy over their own body (Iram, S., & Patri, S. K., 2023). Only by doing so will we begin 

to chip away at the deeply entrenched and inherently patriarchal standards that continue to 

subjugate women's rights in India (Kamal, B. S., 2022). 

To consider, in more detail, the non-criminalization of martial rape and implications for 

women's sexual autonomy, it is essential to highlight some important cases and legislative 

provisions. 

Sakshi v. Union of India (1999 SC 1528) considered the issue of enlarging the meaning 

of the word 'rape' as defined in the Section 375 of the IPC. The petitioner, Sakshi, an NGO, has 

contended that the traditional definition of rape, which is confined or restricted to the penis 

entering the vagina, was incapable of representing the entire gamut of sexual violence. Though 

there was no immediate relief from the courts but a direction was issued to the Law 

Commission to deliberate on the issues and thus, the 172nd Law Commission Report emanated. 

This report suggested that Section 375 should widen the scope of "sexual intercourse" to 

various kinds of penetration, other than only penile-vaginal. This case further proves how a 

variety of sexual assaults, including marital rape, must be recognized to fully protect women's 

autonomy. 
The judgment in Mahmood Farooqui v. State (Govt of NCT of Delhi) ((2017) 243 DLT 

310)) was a landmark in the framing of definitions of sexual consent in legal forums. He was 

accused of sexually assaulting a Columbia University researcher. The court recognized the 

significance of affirmative consent in the court of law, and yet Farooqui was let off to go free, 

saying that a "feeble no" can still be a kind of yes. His perspective highlights the struggles of 

women who attempt to claim sexual autonomy within the purview of already existing legal 

structures. This case further demonstrated the reluctance of the judiciary in full-fledgedly 

adhering to the concept of affirmative consent, critical within discussions on marital rape. 

Furthermore, the Justice Verma Committee Report 2013, cranked up after the Delhi gang rape 

incident, took seriousness to the level of specifically recommending criminalizing marital rape. 

The committee observed that the exception of marital rape in Indian law actually denies 

rights and autonomy to women. However, the idea didn't find place in the Criminal Law 

Amendment Act of 2013 nor was included in the new criminal laws of 2023. This exclusion, 

therefore, goes on to show the inherent prejudice within the culture and the law that places 

more importance on the sacredness of marriage as an establishment than it does on the rights 

of women within that establishment. The very recent case of Independent Thought v. Union of 

India ((2017) 10 SCC 800) is the one in which the Supreme Court read this exception under 

Section 375 IPC, permitting sexual intercourse with a wife between 15 and 18 years of age, to 

not amount to rape. The court held it to be an arbitrary distinction and violative of the basic 

fundamental rights of female minors. 

This judgment will go a long way in establishing a landmark on the recognition of 

sexual autonomy at the age of minority and, moreover, toward establishing the lack of 

uniformity in legislation related to the absence of marital sexual autonomy. Not only does this 

case deal with the issues related to child marriage, but its principles have to be applied to all 

women irrespective of their age to protect their sexual autonomy within the institution of 

marriage. The Supreme Court, in the case of Phul Singh v. State of Haryana (1980 AIR 249), 

stated that the law must be in accordance with the developing times and the respect of women 

in society. The case was not in relation to marital rape, but its emphasis on developing legal 

constructions to safeguard the dignity of women is relevant. It submits the statement to 

practically construe so the sexual freedom and independence of women as is wholly denuded 
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by the provision for exempted marital rape can be protected. 

In State of Karnataka vs. Krishnappa (2000 (3) SC 516), it has been reiterated that rape 

is not only a physical crime but an act against the dignity and self-esteem of a woman. The 

court placed much emphasis on the fact that in such offences stricter punishment should work 

as a deterrent. The fact that there is a lack of prosecution for marital rape additionally 

perpetuates the violation of women's rights within marriage, continuing their silent suffering 

and further biting off sexual autonomy. These cases and statutes together highlight the urgent 

need that exists right now for the criminalization of marital rape in India for the betterment of 

the rights and autonomy of women. By maintaining the exception, the present system continues 

to promote the dated patriarchal notion that a woman's autonomy holds subservience to the 

highly venerated institution of marriage; this results in a lot of women suffering in silence. 

Legal safeguards to women's rights that set a pace for gender equality, both in the 

international and domestic legal frameworks, only reflect a gross mismatch with the reality on 

the ground in India. Lack of criminalization on the act of marital rape is, firstly, the showcase 

failure of these legal protections in their effect to assure women's rights (Schulhofer, S. J., 

1992). While there has been some recognition of sexual autonomy and redressal of gender- 

based abuse, women do still silently tolerate oppression in their marriages, while being denied 

the basic right of control over their own bodies (Valentiner, D. S., 2021). This represents a 

legal loophole that only furthers traditional, male-dominated values but concurrently weakens 

the very basic tenets of fairness, respect, and independence that the law professes to protect. 

It is, therefore, necessary that Indian law move towards the realization of these 

principles in practice, where women are actually in a position to exercise their rights and 

participate in the establishment of an equitable and just society. 

1.9 Conclusion 

The article reveals the gaping hole that exists in Indian law regarding marital rape 

compared to international human rights standards. In contrast to being a part of the advanced 

world, where a major change has been observed in treating marital rape as an indictable offence 

(Childs, M., 2001), the legal provisions are still archaic in India and rather ineffective to protect 

women from sexual violation by husbands. 

The study foregrounds the fact that non-criminalizing marital rape implicates 

significantly on the sexual autonomy and bodily integrity of women. Non-criminalization of 

marital rape by the Indian judicial system moves into a culture of impunity and, hence, trial 

without criminal consequences, which rather firms up harmful cultural norms that degrade the 

status and rights of women and perpetuate atrocities against women. The study underscores 

that it is necessary to break the criminalization for saving many women from falling into the 

endless cycle of oppression, violence, silence, and victim-blaming in the phenomenon of 

marital rape. Ultimately, this cycle leaves survivors with no legal recourse or support. 

Comparative analyses carried out across countries prove the benefit of making marital rape a 

crime. A marked improvement in public awareness, victim support mechanisms, and people's 

attitudes toward matters of sexual assault is observable in countries that criminalized marital 

rape a long time ago (Rubenfeld, J., 2012). These serve as excellent instances that illustrate 

how legal reform can play a significant role in advancing gender justice and women's rights. 

The report urges some serious and immediate law reforms needed to be done in India, 

most urgently for the absence of protection of women within the institution of marriage. It goes 

for the alignment of its legal framework toward conforming to global human rights standards 

for the protection of women's rights and for criminalizing marital rape. The findings have 

validly shown that law reforms, public education, and the construction of a support system are 

necessary for this issue and will guarantee an aegis against the violation of the sexual autonomy 

of women. 
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1.10 Suggestions 

On the basis of the findings, some essential recommendations are proposed to tackle 

the issue of marital rape in India. 

1. The Bhartiyay Nyay Sanhita, 2023, must respectively amend marital rape within its 

ambit as a criminal offence and clearly include all forms of sexual abuse perpetrated against 

the wife within its ambit of wrongs punishable under the law. This alteration is absolutely 

required to bring Indian laws at par with international human rights standards to protect women 

effectively. Its legal framework must therefore be complete in prosecuting offenders, punishing 

them, and helping survivors to the best extent possible. 

2. It is imperative to execute extensive public campaigns and educational activities to 

dispel the conventional myth and reduce the negative perception attached to marital rape. Such 

programs should be majorly sensitizing people on the concept of consent, the legal 

consequences of sexual abuse in the marital relationship, and the rights of survivors. Education 

should hence be directed toward all sections of society, from schools to communities and the 

media, emphasizing a more sensitized and supportive environment. Comprehensive support 

services for survivors of marital rape should be offered. 

3. It is essential to establish comprehensive support services for survivors of marital 

rape. This includes the provision of counseling, legal aid, safe housing, and such support 

services that are woven into the process of helping survivors through the justice system, 

recovering trauma, and reconstructing their lives. This must be supported by programs aimed 

at training medical professionals, police, and lawyers on how to deal with marital rape cases 

sensitively and with competency. 

4. In order to effectively address the issue of marital rape, it is crucial to call for 

continued engagement with legislatures and experts in law, as well as relevant women's groups, 

in order to advocate for and formulate legal reforms that address issues effectively. This will 

foster collaboration for reform implementation and meeting the needs of survivors. The 

advocacy should prioritize enhancing policymakers' understanding, increasing public support 

for legal reform, and the effectiveness and strength of legal protections. 
1.11 Prospects for the Future 

Future research should therefore deal with the limitations of this study by using 

empirical data in order to enhance our insights into the prevalence and consequences of marital 

rape. It is within the realm of empirical research that numerical data are garnered concerning 

the severity of the issue and the efficacy of legal reforms. The examination of regional and 

cultural factors may give a deeper understanding of the ways in which local customs affect the 

incidence and reporting of marital rape, highlighting a need for context-specific interventions. 

Longitudinal studies can trace the effects of changes in laws and policies over time and 

hence make very valuable contributions to understanding the impact of reforms on women's 

rights. Comparative studies with other countries will go a long way in finding the best practices 

for advocating and bringing about legal change in India. There are various insights and lessons 

that can be learned from such comparative studies to assist in developing the legal framework 

of India. Further, studying the experiences of survivors and the challenges in accessing legal 

redress may also help in formulating better response programs and legislation. 

Future research should seek to improve upon the findings of this study through 

refinement of understandings and contributions to ongoing efforts toward ending marital rape 

and the protection of women's rights. 
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