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Abstract

The interplay between competition law and insolvency process has emerged as a critical factor in ensuring fair, transparent,
and efficient resolutions in bankruptcy proceedings and the management of non-performing assets (NPAs). This paper
examines the pivotal importance of competition law in addressing anti-competitive behavior during bankruptcy scenario.
The global financial landscape often witnesses distress among corporate debtors, leading to insolvency proceedings and
the management of NPAs. Amid such crises, the application of competition law becomes instrumental in maintaining fair
market dynamics, preventing collusion, and maximizing asset value during the resolution process. This paper sheds light
on various dimensions such as examining competition law frameworks foster competitive bidding processes, ensure
transparency, and prevent anti-competitive collusion among stakeholders in submitting resolution plans and the
implications of competition law in balancing collaborative efforts for successful corporate debtor turnaround while
preventing distortions in market competition.

The current study explores the significance of competition law in mitigating bid rigging, cartel-like behavior, or unfair
advantage seeking among entities involved in NPA acquisition or resolution strategies. This paper shows the competition
law frameworks which ensure a level playing field, enhance asset value realization, and maintain integrity in the
management of NPAs. This research highlights the policy recommendations for regulatory reforms, international
cooperation, and harmonization of competition laws to address evolving challenges in insolvency scenarios thereby
emphasizing the need for continuous assessment, education, and collaborative efforts among stakeholders to align with
best practices and deter anti-competitive behavior.

Keywords: Competition Law, NPA, Corporate Debtor, Bankruptcy, Resolution Plan

Introduction to Competition Law and its Evolution in the Financial Sector

Competition law,! also known as in some jurisdictions, antitrust law includes regulations aimed at fostering fair and
competitive markets by stopping anti-competitive behaviour and making sure the markets stay transparent, open, and
competitive. In response to shifting market dynamics and challenges, the financial sector has witnessed a notable evolution
in the application and enforcement of competition law.

Competition law aims to foster healthy competition among businesses, prevent monopolistic behavior, and safeguard
consumer interests.? Price-fixing, market-sharing, abusing dominant market positions, and mergers that significantly
reduce competition are examples of anti-competitive behaviours that are generally prohibited.

Due to the financial sector's vital role in the economy and the possible systemic effects of anti-competitive behaviour,
competition law has seen significant changes in how it is applied. Historically, the financial industry faced fewer antitrust
regulations due to the belief that certain financial activities required unique considerations for stability.

1. Whish, R., & Bailey, D. (2021). Competition Law: The Definitive Textbook. Oxford University Press.
2 Monti, G. (2007). EC Competition Law. Cambridge University Press. A comprehensive guide to European
Commission competition law.
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However, this perspective shifted over time, especially following significant events like the financial crisis of 2007-2008.
The crisis revealed vulnerabilities stemming from concentrated market power and highlighted the risks posed by
insufficient competition oversight in the financial sector. As a result, regulatory authorities began reevaluating their
approach to competition law in finance.

Historically, the financial sector often operated with limited regulatory oversight regarding competition.® Banks, for
instance, were subject to regulations focused more on stability and solvency rather than competition. However, this
changed as financial markets evolved and globalization increased. In the last part of the twentieth century, many countries
underwent banking deregulation, encouraging competition by easing restrictions on entry and allowing for the
diversification of financial services.* This led to increased competition among banks, fostering innovation and expanding
consumer choices.

The financial sector witnessed significant consolidation through mergers and acquisitions. Competition authorities started
scrutinizing these mergers more closely, especially those involving large financial institutions, to ensure that they did not
result in monopolistic control that could harm competition.

With the growth of complex financial products and markets, competition authorities began focusing on preventing market
manipulation and abuse of dominant positions. Regulators targeted practices such as collusion among traders, insider
trading, and unfair exclusionary tactics to maintain a competitive environment.

In the wake of financial crises, regulatory bodies worldwide intensified their focus on consumer protection.’ They enacted
rules and guidelines aimed at enhancing transparency, ensuring fair lending practices, and preventing deceptive financial
products, thereby fostering fair competition while safeguarding consumers.

One significant reference in the evolution of competition law within the financial sector is the case of Visa and Mastercard.
These payment networks faced antitrust scrutiny due to their dominance in the credit card market. Regulatory actions led
to changes in their business practices, promoting more competition and allowing new entrants into the market, which
ultimately benefitted consumers by providing more choices and innovation in payment services.®

Bankruptcy proceedings

Bankruptcy proceedings’ refer to the judicial procedure used by people or organisations who are unable to pay back their
debts to obtain financial relief.® The primary objectives of bankruptcy proceedings include debt relief which offers debtors
a chance to either restructure their debts, creating a repayment plan, or liquidate assets to settle debts, providing a fresh
financial start favoring a debtor friendly regime® as well as creditor protection that aims to ensure fair treatment for
creditors by overseeing the distribution of available assets or repayment according to established priorities. !

Bankruptcy proceedings outcome result in liquidation involving selling the debtor's non-exempt assets to repay creditors,
typically leading to the discharge of most debts.!! Another potential outcome involves reorganization, primarily, for
businesses, allowing them to restructure their debts while continuing operations under court supervision. Alternatively,
individual debt adjustment, which is for individuals with regular income, enabling the creation of a repayment plan to
settle debts over time.!?

3 Spong, K. (2017). Banking Regulation.

4Chava, S., Oettl, A., Subramanian, A., & Subramanian, K. V. (2013). Banking deregulation and innovation.
Journal of Financial Economics, 109(3), 759-774.

5. Jackson, H. E., & Rothstein, P. (2019). The analysis of benefits in consumer protection regulations. *Harvard
Business Law Review, 9%, 197.

¢Tan, J. D., Purba, J. T., & Widjaya, A. E. (2019, January). Financial technology as an innovation strategy for
digital payment services in the millennial generation. In *1st Aceh Global Conference (AGC 2018)* (pp. 364-
373). Atlantis Press.

7 Tan, ]. D., Purba, J. T., & Widjaya, A. E. (2019, January). Financial technology as an innovation strategy for
digital payment services in the millennial generation. In *Proceedings of the 1st Aceh Global Conference (AGC
2018)* (pp. 364-373). Atlantis Press.

8 Cabrillo, F., & Depoorter, B. W. (1999). Bankruptcy proceedings. *Encyclopedia of Law and Economics, 5%,
261-289.

9 Eisenberg, T. (1980). Bankruptcy law in perspective. *‘UCLA Law Review, 28*(4), 953.

10 Aghion, P., Hart, O. D., & Moore, J. (1992). The economics of bankruptcy reform.

1 Baran, M., & Bauer, K. (2021). The role of information in assessing the risk of conducting bankruptcy
proceedings. *Risks, 9%(4), 64.

12 Butyrska, I. (2021). Bankruptcy proceedings as a special type of proceedings in economic court procedure.
*Law Ukraine: Legal Journal, 23*.
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Bankruptcy Process:

The adjudication of insolvency of a debtor by a competent court of law is the process of bankruptcy. The process of
bankruptcy involves: the debtor/creditor file a petition in bankruptcy court, initiating the process of insolvency on account
of inability to repay debts as per credit covenant.'* Upon filing, an automatic stay halts creditor collection actions,
providing immediate relief to the debtor.!* In some cases, a trustee is appointed to oversee the process, manage assets, and
ensure compliance. Further, there would be constitution of a Creditors' Committee: A meeting between the debtor,
creditors, and the trustee is held to discuss the repayment plan or asset distribution. The next process involves the approval
of the repayment plan by creditors and the court'’ for reorganization.

However, it may be noted bankruptcy laws and processes vary across jurisdictions, but the fundamental aim is to provide
a fair and structured approach to debt relief for individuals and businesses experiencing financial hardship.

Bankruptcy proceedings hold significant importance for both debtors and creditors within a financial system. Here are

key aspects highlighting their significance.'®

1. Fresh Start: Bankruptcy provides a chance for individuals or businesses overwhelmed by debt to start anew, offering
relief from unmanageable financial obligations.

2. Fair Distribution: Bankruptcy ensures an organized process for the distribution of available assets among creditors,
aiming to provide a fair and equitable resolution for claims.

3. Reorganization Opportunities: Bankruptcy allows struggling businesses to restructure their debts through
reorganization plans under court supervision, potentially enabling them to continue operations.

4. Automatic Stay: Filing for bankruptcy triggers an automatic stay, temporarily halting creditors' collection efforts,
preventing harassment, and providing immediate relief to debtors.

5. Structured Resolution:'” Bankruptcy proceedings offer a structured and legally governed resolution to complex
financial difficulties, ensuring an orderly process for debt resolution.

6. Mitigating Systemic Risks: A functioning bankruptcy system helps maintain stability within the financial ecosystem
by providing mechanisms to address insolvency issues of individuals and businesses.

7. Rebuilding Credit: For debtors who successfully navigate bankruptcy, it can eventually serve as a path to rebuild
credit over time, enabling access to credit in the future.

8. Balancing Debtor and Creditor Interests: Bankruptcy proceedings seek to strike a balance between offering debtors
a chance for relief and ensuring fair treatment for creditors.'®

Overall, bankruptcy proceedings play a vital role in providing a legal framework to address financial distress, offering a

structured path for debt resolution, safeguarding the rights of creditors and debtors while promoting the general stability

of the financial system.!’

Increased Scrutiny and Regulation:

Regulators worldwide intensified their scrutiny of the financial sector, focusing on anti- effect that could harm market
competition, consumer choice, and financial stability.?’ Authorities sought to address concerns regarding market
manipulation, collusion, barriers to entry for new players, and the abuse of dominant positions by large financial
institutions.

Market Entry and Fintech Innovation:
Competition law in the financial sector also evolved with the rise of financial technology (fintech) companies. Fintech
innovations introduced new market players offering various financial services, challenging traditional banking models.?!

13 Gamboa-Cavazos, M., & Schneider, F. (2007). Bankruptcy as a legal process. Retrieved from SSRN: 4

14 Buttwill, K., & Wihlborg, C. (2004). The efficiency of the bankruptcy process: An international comparison.
*Ratio*.

15 Aguiar-Diaz, 1., & Ruiz-Mallorqui, M. V. (2015). Causes and resolution of bankruptcy: The efficiency of the
law. *The Spanish Review of Financial Economics, 13%(2), 71-80.

16 Matijasevic, J., & Bingulac, N. (2022). The significance of bankruptcy in modern business and abuse in the
field of bankruptcy. *Economic and Social Development: Book of Proceedings*, 163-171.

17 Pickard, H. B. (1979). The new Bankruptcy Code, Part I: A review of some of the significant changes in
bankruptcy law. *Memphis State University Law Review, 10%, 177.

18 Haugen, R. A., & Senbet, L. W. (1988). Bankruptcy and agency costs: Their significance to the theory of
optimal capital structure. *Journal of Financial and Quantitative Analysis, 23*(1), 27-38.

1 Campbell, S. V. (1996). Predicting Bankruptcy Reorganization for Closely Held Firms. Accounting
Horizons, 10(3).

2 Freigang, J. (2002). Scrutiny: Is Responsive Regulation Compatible with the Rule of Law?. European Public
Law, 8(4).

21 Van Loo, R. (2018). Making innovation more competitive: The case of fintech. “‘UCLA Law Review, 65%, 232.
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Regulators aimed to balance fostering innovation and market entry with ensuring a level playing field and protecting
consumers from potential monopolistic behavior by established financial institutions.

Global Coordination and Challenges:

Another aspect of the evolution of competition law in finance is increased international cooperation among regulators.
Given the global nature of financial markets, coordinated efforts are essential to address cross-border anti-competitive
practices effectively. Harmonizing competition regulations across jurisdictions?? presents challenges but is crucial for
maintaining fair and competitive financial markets globally.

Regulators continue to refine their approach, striking a balance between promoting innovation, safeguarding consumer
interests, and preventing anti-competitive practices to maintain a healthy and competitive financial landscape.?’

NPA Management

Non-Performing Assets (NPAs) management in India refers to the process by which banks and financial institutions handle
loans or advances that no longer produce income because borrowers aren't paying them back.

When loans or advances in India go unpaid for a predetermined amount of time, typically 90 days for most loans, principal
and interest are considered non-performing assets (NPAs). NPAs are categorized based on the duration of overdue
payments: Substandard Assets, Doubtful Assets, and Loss Assets, each with varying degrees of risk and potential for
recovery.

The Reserve Bank of India (RBI) regulates and supervises NPAs, setting guidelines and frameworks for their
identification, classification, provisioning, and resolution. The RBI periodically conducts Asset Quality Reviews to assess
banks' asset quality and ensure accurate classification and provisioning of NPAs. Banks may restructure loans to provide
relief to borrowers facing temporary financial difficulties, enabling them to repay their debts. Efforts are made for asset
recovery through various means, including negotiation, asset seizure, or sale through Asset Reconstruction Companies
(ARCs) or Debt Recovery Tribunals (DRTs).

The IBC provides a legal framework for the resolution of NPAs through a time-bound process, promoting the revival of
distressed assets or their liquidation. Banks must set aside money for non-performing assets (NPAs) to cover possible
losses. If loans are deemed irrecoverable, banks write them off as losses after adequate provisioning. ARCs purchase
NPAs from banks at a discounted rate and attempt to recover dues through various means, contributing to NPA resolution.
The RBI introduces various resolution frameworks and schemes (e.g., Corporate Debt Restructuring, Strategic Debt
Restructuring, Sustainable Structuring of Stressed Assets) to address specific types of NPAs and facilitate their resolution.
NPA management in India is a critical aspect of maintaining the stability of the banking sector. Efforts by regulatory
authorities and financial institutions aim to address NPAs through effective resolution mechanisms, ensuring the health
of the banking system and fostering economic growth by deploying capital more efficiently.

Global Trends in Bankruptcy Proceedings and NPA Management

Global trends in bankruptcy proceedings and NPA management have undergone notable shifts, influenced by various

economic, legal, and technological factors.?* Some key trends shaping bankruptcy proceedings worldwide include:

1. Emphasis on Reorganization over Liquidation: There's a growing focus on reorganization rather than outright
liquidation.?> Bankruptcy laws in many jurisdictions now prioritize restructuring and rehabilitating financially
distressed businesses to preserve jobs, maintain value, and enable continued operations, when feasible.

2. Cross-Border Insolvency and Harmonization: With increasingly interconnected global markets, there's a greater
emphasis on cross-border insolvency protocols and cooperation between jurisdictions.?® Harmonization efforts aim to
create frameworks that facilitate more efficient resolution of multinational bankruptcies, streamlining proceedings and
asset distribution across borders.

3. Pre-packaged Bankruptcy Plans: Pre-packaged bankruptcy plans have gained popularity. These are agreements
negotiated before filing for bankruptcy, allowing for a smoother and faster restructuring process upon filing,
minimizing disruptions to business operations.?’

2 Crane, D. A. (2009). Substance, procedure, and institutions in the international harmonization of competition
policy. Chi. J. Int1L., 10, 143.

% Mandrescu, D. (2021). Tying and bundling by online platforms-Distinguishing between lawful expansion
strategies and anti-competitive practices. Computer Law & Security Review, 40, 105499.

2 Global Trends in Bankruptcy: A Comparative Analysis of Common Law and Civil Law Systems -
International Journal of Comparative and Applied Law

% Wang, C. A. (2012). Determinants of the choice of formal bankruptcy procedure: An international comparison
of reorganization and liquidation. Emerging Markets Finance and Trade, 48(2), 4-28.

2 Anderson, K. (2004). Testing the Model Soft Law Approach to International Harmonization: A Case-Study
Examining the UNCITRAL Model Law on Cross-Border Insolvency. Aust. YBIL, 23, 1.

2 Devaney, N. (2007). A Step in the Wrong Direction-UK and US Regulators Must Turn Their Attention to the
Rise of Pre-Packaged Insolvencies. Int'l Fin. L. Rev., 26, 26.
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4. Use of Technology and Data in Bankruptcy Proceedings: Technology adoption has transformed bankruptcy
proceedings. Al-powered analytics assist in assessing financial distress, predicting insolvency, and optimizing
reorganization strategies.?® Digital platforms streamline communication between stakeholders, facilitating more
transparent and efficient proceedings.

5. Sustainable and Ethical Considerations: Increasingly, bankruptcy proceedings consider environmental, social, and
governance (ESG) factors. Courts and stakeholders are giving attention to sustainable practices, ethical
considerations,” and societal impacts when formulating reorganization plans, especially in industries with significant
environmental footprints.

6. Alternative Dispute Resolution Mechanisms: There's a rising inclination towards alternative dispute resolution
methods such as mediation and arbitration to expedite bankruptcy resolution, reduce costs, and provide more tailored
solutions while avoiding protracted litigations.

7. Diverse Financing Options: Companies undergoing bankruptcy now explore diverse financing options. Debtor-in-
possession (DIP) financing and other innovative funding mechanisms help businesses navigate bankruptcy, fund
operations, and support reorganization efforts.?!

8. Legislative Reforms: Many jurisdictions are continuously revising and updating bankruptcy laws to adapt to evolving
economic landscapes, encourage entrepreneurship, and ensure more effective and equitable resolution of insolvency
cases.

These trends reflect a global shift toward more efficient, transparent, and rehabilitative approaches to bankruptcy

proceedings. They aim to balance the interests of various stakeholders, promote economic recovery, and encourage a more

sustainable approach to resolving financial distress.*

Forms of Anti-Competitive Behavior in Bankruptcy

Anti-competitive behavior in the context of bankruptcy can take various forms, often aiming to distort the market, hinder

competition, or unfairly benefit certain stakeholders. One notable reference illustrating these behaviors is the case>* of In

re Delco Oil, Inc., highlighting instances of anti-competitive actions during bankruptcy proceedings.

Asset Concealment or Undervaluation:

Deliberate concealment or undervaluation of assets during bankruptcy to limit the pool available for creditors, preventing
fair distribution or reducing the bargaining power of creditors.**In re Delco Oil, Inc. revealed attempts to undervalue
assets, where the bankrupt company sold assets below market value to insiders, diminishing the value available to
creditors.

Bid Rigging or Collusion:

Collusion among bidders or market players to manipulate the auction process, fix prices, or limit competitive bidding for
assets during bankruptcy sales. The case of In re Delco Oil, Inc. also highlighted instances of bid rigging, where bidders
colluded to suppress auction prices, denying fair market value for assets sold in bankruptcy.

Abuse of Dominant Position:

A dominant player in the market leveraging its position to impede competition, potentially by stifling the emergence of
new competitors or manipulating market dynamics during bankruptcy proceedings.3¢

While not directly bankruptcy-related, the Microsoft antitrust case showcased allegations of leveraging its dominance to
stifle competition,’” demonstrating the potential for abuse of market power in competitive environments.

2 Baird, D. G. (2007). Technology, information, and bankruptcy. U. Ill. L. Rev., 305.

2 Lehtonen, T., & Heikkurinen, P. (2022). Sufficiency and sustainability: conceptual analysis and ethical
considerations for sustainable organisation. Environmental Values, 31(5), 599-618.

30 Jokubauskas, R. (2017). Alternative dispute resolution in insolvency disputes. Socialiniy moksly
studijos, 9(2), 244-265.

31 Hart, O. D. (2000). Different approaches to bankruptcy.

32 Biryukov, A. (2001). Bankruptcy and Legislative Reform in Ukraine. Rev. Cent. & E. Eur. L., 27, 581.

3 Stahl, G. K., Brewster, C. J., Collings, D. G., & Hajro, A. (2020). Enhancing the role of human resource
management in corporate sustainability and social responsibility: A multi-stakeholder, multidimensional
approach to HRM. Human Resource Management Review, 30(3), 100708.

3 In re Delco Oil, Inc., 105 B.R. 202, Delco Oil, Inc. (Debtor) is a distributor of motor fuel and associated
products. This case is before the Court upon the Motion for Relief From Stay filed by CapitalSource. Appeal
from the United States District Court for the Middle District of Florida. (Bankr. D. Kan. 1989)

% Marshall, R. C., Marx, L. M., & Meurer, M. J. (2012). The Economics of Auctions and Bidder Collusion!
Working paper.

% Blevins, ]. (2009). Death of the revolution: the legal war on competitive broadband technologies. Yale JL &
Tech., 12, 86.

% Gavil, A. L., & First, H. (2014). The Microsoft antitrust cases: competition policy for the twenty-first century.
MIT Press.
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Coercion or Exclusionary Tactics:

Employing coercive or exclusionary tactics is to restrict competition, such as forcing favorable terms, agreements, or
alliances that disadvantage competitors during bankruptcy negotiations.3?

While not bankruptcy-specific, cases like United States v. Microsoft highlighted exclusionary tactics aimed at limiting
competition through restrictive contracts and practices that hindered market entry for competitors.

Misuse of Bankruptcy Proceedings:

Misusing bankruptcy proceedings to delay or manipulate competition, such as filing strategically timed bankruptcies to
gain unfair advantages or disrupt competitors.*

In re Delco Oil, Inc., the bankruptcy filing itself was strategically timed to create a competitive advantage for insiders and
disadvantage creditors, demonstrating the misuse of the bankruptcy process for anti-competitive ends.

These forms of anti-competitive behavior within bankruptcy proceedings undermine the principles of fair competition,
market efficiency, and equitable distribution among creditors. Regulators and courts aim to identify and address such
behaviors to ensure that bankruptcy processes maintain fairness, transparency, and the integrity of market competition.

Role of Competition Law in Preventing Cartelization

Competition law plays a vital role in preventing cartelization, which refers to agreements among competitors to fix prices,
limit production, allocate markets, or rig bids.*’ These agreements stifle competition, harm consumers by leading to higher
prices, reduced choice, and hinder innovation.

The primary roles of competition law in preventing cartelization include:

1. Prohibition of Anti-Competitive Agreements:

Competition laws, such as antitrust laws, explicitly prohibit agreements between competitors that restrain trade, including
cartels.*! These laws establish the framework for identifying and penalizing such anti-competitive behavior.

2. Enforcement and Detection:

Competition authorities actively investigate suspected cartel behavior through various means, including whistleblower
reports, leniency programs, market monitoring, and information exchanges.*? Imposing severe penalties, such as fines or
criminal charges, acts as a deterrent against cartelization. Competition laws empower authorities to penalize offenders to
discourage anti-competitive behavior.

3. Leniency Programs:
Offering leniency or immunity to the first cartel member to come forward and cooperate with authorities encourages cartel
members to disclose their involvement.*® This helps authorities uncover cartels and dismantle them more effectively.

4. Advocacy and Education:

Competition authorities engage in advocacy and educational efforts to raise awareness among businesses about the
consequences of cartel behavior.** Providing guidance and information helps companies understand and comply with
competition laws.

5. International Cooperation:

Given the global nature of cartels, cooperation between competition authorities across borders is crucial. Collaboration
facilitates information sharing, coordinated investigations, and the harmonization of antitrust policies to combat cross-
border cartels effectively.*’

% Yarbrough, B. V., & Yarbrough, R. M. (2014). Cooperation and governance in international trade: The
strategic organizational approach (Vol. 133). Princeton University Press.

% Gullivan, T. A., Warren, E., & Westbrook, J. L. (1999). As we forgive our debtors: Bankruptcy and consumer
credit in America. Beard Books.

40 Grivastava, S., & Gupta, A. (2022). A Paradigmatic Analysis of Anti-Competitive Agreements and
Cartelization-How India's Antitrust Watchdog Has Retaliated. Issue 4 Indian JL & Legal Rsch., 4, 1.

4 Davidow, ]J. (1982). Cartels, competition laws and the regulation of international trade. NYU] Int'l L. &
Pol., 15, 351.

42 Jaspers, J. D. (2020). Leniency in exchange for cartel confessions. European Journal of Criminology, 17(1),
106-124.

4 Marvao, C., & Spagnolo, G. (2018). Cartels and leniency: Taking stock of what we learnt. Handbook of game
theory and industrial organization, 2, 57-90.

4 Beaton-Wells, C., & Parker, C. (2013). Justifying criminal sanctions for cartel conduct: a hard case. Journal of
Antitrust Enforcement, 1(1), 198-219.

4 Fhadila, A. (2017). Cooperation among Asean Member States to Investigate Cross Border Cartel in
Accordance with Asean Economic Community Agenda.
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6. Corporate Compliance Programs:
Encouraging businesses to implement robust compliance programs helps prevent cartel formation.*® These programs
educate employees on competition law compliance, fostering a culture of fair competition within organizations.

7. Judicial Oversight and Rulings:

Courts play a significant role in interpreting and enforcing competition laws. Their rulings set precedents and provide
clarity on what constitutes anti-competitive behavior, guiding businesses and competition authorities in detecting and
preventing cartels.?’

By actively prohibiting, detecting, penalizing, and deterring cartel behavior, competition law aims to foster fair and
competitive markets. Preventing cartelization encourages healthy competition, benefits consumers, promotes innovation,
and ensures a level playing field for businesses to thrive based on merit and efficiency rather than collusion.*

Interplay of competition aspects in bankruptcy proceedings

Creditor-friendly laws* can significantly impact companies' decisions regarding loan procurement.**Creditor-friendly

laws, characterized by stronger protections for lenders, influence companies in the following ways when considering

taking loans:

1. Increased Access to Credit: Such legal environments tend to provide more security and confidence to lenders,
potentially increasing the availability of credit. Companies may find it easier to secure loans due to lenders feeling
more protected under these laws, leading to greater access to funding.’!

2. Lower Cost of Borrowing: Lenders might offer loans at more favorable terms in creditor-friendly legal systems, such
as reduced interest rates or relaxed covenants.’? This incentivizes companies to seek financing as they can acquire
funds at a lower cost compared to jurisdictions with less creditor protection.

3. Stricter Loan Conditions: While these laws facilitate easier access to credit, they often come with stringent
requirements. Companies seeking loans may face more rigorous eligibility criteria, increased collateral demands, or
other strict conditions imposed by lenders benefiting from enhanced legal protections.™

4. Impact on Risk-Taking: The study suggests that creditor-friendly laws could influence companies' risk-taking
behavior. Stronger creditor protections may lead to increased risk-taking by companies, assuming lenders are better
safeguarded in case of defaults.>* This could potentially result in more aggressive investment strategies or higher
leverage ratios.

5. Influence on Corporate Governance: Additionally, creditor-friendly legal environments might affect corporate
governance structures within borrowing companies. To comply with lender demands and ensure adherence to
borrowing conditions, firms may opt for more conservative decision-making and potentially alter their governance
practices.>

While such laws can improve credit access and reduce borrowing costs, they might also impose stricter loan conditions

and influence risk-taking strategies among borrowing entities. Balancing creditor protection with fostering an environment

conducive to business growth and innovation remains a crucial consideration in shaping lending dynamics within various
jurisdictions.

Interplay of competition during the submission of resolution plans

46 Connor, J. M., & Lande, R. H. (2012). Cartels as rational business strategy: crime pays. Cardozo L. Rev., 34,
427.

4 Werden, G. J., Hammond, S. D., & Barnett, B. A. (2011). Deterrence and detection of cartels: Using all the
tools and sanctions. The Antitrust Bulletin, 56(2), 207-234.

% Lee, J. S, & Lee, J. S. (2016). The Regulation of Cartels in Developing Countries. Strategies to Achieve a
Binding International Agreement on Regulating Cartels: Overcoming Doha Standstill, 193-251.

4 Creditor-friendly sets of rules adopt a restrained approach to depriving creditors of the benefits of the
enforcement of their contractual rights and are thus perceived as facilitating the extension of credit.

5 Bebchuk, Lucian A. & Cohen, Alma, 2005. "The costs of entrenched boards," Journal of Financial Economics,
Elsevier, vol. 78(2), pages 409-433, November. Their paper provides insights into how creditor-friendly legal
environments affect borrowing behavior.

51 Eggert, K. (2001). Held up in Due Course: Predatory Lending, Securization, and the Holder in Due Course
Doctrine. Creighton L. Rev., 35, 503.

52 Dou, Y. (2020). The debt-contracting value of accounting numbers and financial covenant
renegotiation. Management Science, 66(3), 1124-1148.

5 Engel, K. C., & McCoy, P. A. (2001). A tale of three markets: The law and economics of predatory
lending. Tex. L. Rev., 80, 1255.

% Qi, Y., Roth, L., & Wald, ]. (2017). Creditor protection laws, debt financing, and corporate investment over
the business cycle. Journal of International Business Studies, 48, 477-497.

5% McClane, J. (2020). Corporate Non-Governance. Del. J. Corp. L., 44, 1.
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The interplay of competition aspects in bankruptcy proceedings becomes particularly significant during the submission of

resolution plans for the turnaround of a corporate debtor or borrower.>® Here's how competition dynamics come into play:

1. Attracting Multiple Bidders: The bankruptcy process aims to encourage competitive bidding for the distressed
company's assets or business. This competition helps maximize the value of assets and offers better prospects for
creditors' recovery.

2. Ensuring Fair Competition: The resolution process should ensure a level playing field, allowing all potential bidders
equal access to information and opportunities to submit bids. Transparency in the process ensures fairness among
competitors.>’

3. Curbing Anti-Competitive Practices: Competition law aims to prevent bid rigging or collusion among bidders,
which could distort the bidding process and disadvantage other potential resolution applicants. Regulations discourage
such practices to maintain fair competition.®

4. Competition's Impact on Asset Value: The presence of multiple competitive bids often leads to increased offers for
the distressed company's assets or business. This competitive environment strives to maximize asset value for the
benefit of creditors and stakeholders.

5. Innovation and Better Proposals: Competition encourages potential resolution applicants to propose innovative and
more viable turnaround plans. The competitive pressure drives them to present comprehensive and attractive offers for
the debtor's revival.

6. Evaluating Multiple Proposals: The presence of multiple resolution plans allows for a comparative evaluation,
leading to the selection of the most promising and beneficial proposal for the revival of the corporate debtor.>

In essence, competition aspects in the submission of resolution plans during bankruptcy proceedings foster a competitive

environment that drives innovation, maximizes asset value, and ensures fair opportunities for all potential resolution

applicants. This competitive landscape within the insolvency framework aims to enhance the prospects for successfully
reviving distressed companies while safeguarding the interests of creditors and stakeholders.®

The following illustrates how competition aspects in bankruptcy proceedings impact the submission of resolution plans

based on a well-known case as an example:

Case Study:*!

Competitive Bidding Dynamics:

During the insolvency proceedings of Essar Steel,% multiple renowned companies participated in submitting resolution
plans to acquire the distressed company.

Intense Competition among Bidders:
The bidding process saw intense competition among potential buyers vying for Essar Steel's assets, highlighting the
competitive nature of the resolution plan submissions.

Impact on Asset Valuation:
The competitive environment created by multiple bids resulted in higher valuation offers for Essar Steel's assets compared
to initial estimations, potentially maximizing asset value for creditors.

Transparent and Fair Process:
The resolution process emphasized transparency, providing equal access to information for all bidders, ensuring a fair and
competitive environment.

Regulatory Scrutiny against Anti-Competitive Practices:
Regulatory oversight ensured stringent checks to prevent bid rigging or collusion among bidders, maintaining the integrity
of the competitive bidding process.

% Garud, A. (2021). Bid-Rigging in Insolvency Resolution Applications: Harmonizing Competition Law with
Insolvency Law. RGNUL Fin. & Mercantile L. Rev., 8, 123.

5 Heide, J. B., & Miner, A. S. (1992). The shadow of the future: Effects of anticipated interaction and frequency
of contact on buyer-seller cooperation. Academy of management journal, 35(2), 265-291.

5 Tuomela, T. S. (2005). The interplay of different levers of control: A case study of introducing a new
performance measurement system. Management accounting research, 16(3), 293-320.

% Deutsch, M. (1949). An experimental study of the effects of co-operation and competition upon group
process. Human relations, 2(3), 199-231.

% Das, R. & Acharya, 1., (2023). Approval from Competition Commission of India under the Competition Act, 2002
vis-a-vis the Insolvency and Bankruptcy Code, 2016: A Critical Analysis. Legalfoxes Law Times, ISSN: 2582 6034, 3.
61 Essar Steel Insolvency Case (India) (Trivedi, P., & Sheikh, A. (2019). Essar Steel Insolvency Case: Essar Steel
India Limited through Authorised Signatory vs. Satish Kumar Gupta & Ors (Judgment Dated 15.11. 2019 in
Civil Appeal No. 8766-67 of 2019). Int'l JL Mgmt. & Human., 2, 133.)

62Supreme court lays down the law on section 29a of the bankruptcy code
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The Essar Steel insolvency case exemplifies how competition aspects, such as intense bidding competition, transparency,
regulatory scrutiny against anti-competitive practices, and a fair resolution process, influence the submission of resolution
plans in bankruptcy proceedings. This competitive landscape aims to maximize asset value, encourage fair play among
potential buyers, and ensure an equitable resolution for distressed companies and creditors.

Legal Safeguards for Smaller Creditors
In bankruptcy proceedings, smaller creditors often face challenges in recovering debts compared to larger creditors or
secured lenders.%® However, legal safeguards exist to protect the interests of smaller creditors to some extent:

Priority of Payments:

Bankruptcy laws typically establish a hierarchy for debt repayment. Some jurisdictions prioritize certain debts, such as
employee wages, taxes, or specific types of unsecured debts,* providing a higher likelihood of repayment for smaller
creditors within these categories.

Committee Representation:

In some bankruptcy cases, especially Chapter 119 bankruptcies in the U.S., smaller creditors might have the opportunity
to be part of a creditors' committee. This committee represents the interests of unsecured creditors and actively participates
in the bankruptcy process, advocating for fair treatment and a more equitable distribution of assets.

Avoidance of Preferential Payments:

Bankruptcy laws often allow for the recovery of payments made to certain creditors before the bankruptcy filing, known
as preferential payments.®® The aim is to prevent undue advantage to specific creditors over others, ensuring a more even
distribution of assets among all creditors.

Fairness and Equity Principles:

Courts overseeing bankruptcy cases prioritize fairness and equity in distributing assets among creditors.®” ® They
scrutinize the treatment of creditors, ensuring that actions taken by the debtor or other creditors do not unfairly prejudice
smaller creditors' rights.

Disclosure and Transparency:

Bankruptcy laws often mandate transparency and disclosure of information, allowing smaller creditors access to relevant
details about the bankruptcy proceedings.®® This transparency enables them to participate more effectively in the process
and safeguard their interests.

Trustee Oversight:

In some bankruptcy cases, the appointment of a trustee or administrator ensures impartial oversight of the process.”® The
trustee's role includes managing the distribution of assets and ensuring fairness in dealings among creditors, including
smaller ones.

While these legal safeguards aim to provide some protection for smaller creditors in bankruptcy proceedings, the recovery
of debts can still be limited, especially in cases where the available assets are insufficient to cover all liabilities. The extent
of protection and recovery for smaller creditors often depends on various factors, including the specifics of the bankruptcy
case, the assets available for distribution, and the applicable bankruptcy laws in a particular jurisdiction.”

6 Warren, Elizabeth, Jay Lawrence Westbrook, Katherine Porter, and John Pottow. The law of debtors and
creditors: text, cases, and problems. Aspen Publishing, 2020.

¢ Athreya, K., Sanchez, J. M., Tam, X. S., & Young, E. R. (2018). Bankruptcy and delinquency in a model of
unsecured debt. International Economic Review, 59(2), 593-623.

65 Miller, H. R., & Miller, H. R. (2005). Is chapter 11 bankrupt. BCL Rev., 47, 129.

6 Gurrea-Martinez, A. (2018). The Avoidance of Pre-Bankruptcy Transactions: An Economic and Comparative
Approach. Chi.-Kent L. Rev., 93, 711.

67 Casey, A.]. (2011). The Creditors' Bargain and Option-Preservation Priority in Chapter 11. The University of
Chicago Law Review, 759-807.

6 The Creditors' Bargain and Option-Preservation Priority in Chapter 11. The University of Chicago Law
Review, 759-807.

¢ Block-Lieb, S., & Janger, E. J. (2005). The myth of the rational borrower: Rationality, behavioralism, and the
misguided reform of bankruptcy law. Tex. L. Rev., 84, 1481.

70 Rotem, Y. (2008). Contemplating a corporate governance model for bankruptcy reorganizations: lessons from
Canada. Va. L. & Bus. Rev., 3, 125.

71 Jackson, T. H., & Scott, R. E. (1989). On the nature of bankruptcy: An essay on bankruptcy sharing and the
creditors' bargain. Virginia Law Review, 155-204.
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One significant legal safeguard for smaller creditors in bankruptcy is the establishment of a creditors' committee, allowing
them to have representation and a voice in the bankruptcy proceedings.” A relevant case highlighting the importance of
creditors' committees is the bankruptcy of Lehman Brothers Holdings Inc., which demonstrates how smaller creditors
benefited from this safeguard.

Case Study: Lehman Brothers Holdings Inc. Bankruptcy”

During Lehman Brothers' bankruptcy proceedings,’ smaller creditors were able to form a creditors' committee to represent
their interests. This committee comprised unsecured creditors, including pension funds, suppliers, and other entities owed
significant sums by Lehman Brothers.

The committee advocated for the rights and interests of smaller creditors, ensuring they had a say in the restructuring and
distribution of assets. It actively engaged in negotiations, scrutinized proposed settlements, and challenged decisions that
might have unfairly disadvantaged smaller creditors.

Impact on Smaller Creditors:

Enhanced Voice: Through the committee, smaller creditors gained a stronger voice in the bankruptcy process, which
otherwise might have been dominated by larger stakeholders.

Better Information Access: Committee representation provided smaller creditors with access to vital information about
the bankruptcy, enabling them to make informed decisions and actively participate in negotiations.

Outcome:

Fairer Treatment: The creditors' committee played a crucial role in ensuring a more equitable distribution of assets among
various creditor classes, including smaller creditors.

Increased Transparency: Its involvement contributed to greater transparency in the bankruptcy process, ensuring fairness
and reducing the likelihood of preferential treatment to larger creditors.

Competition Law and NPA Management Strategies

Competition law and non-performing asset (NPA) management strategies intersect in several ways, especially concerning
banks or financial institutions. Competition law aims to promote fair and competitive markets, while NPA management
strategies focus on resolving distressed assets.” Here's how they interplay:

Fair Competition in Banking Sector:

Competition law ensures a level playing field in the banking sector, preventing anti-competitive behavior among financial
institutions (Harrison2014).7® This includes collusion on interest rates, market allocation, or restrictive practices that may
hinder competition.

The European Commission's competition policy in the banking sector highlights the importance of competition law in
ensuring fair practices among financial institutions.”’” It aims to prevent anti-competitive behavior, promoting a
competitive market while safeguarding consumer interests.

Impact on Lending Practices:

72 Klee, K. N., & Shaffer, K. J. (1993). Creditors' Committees Under Chapter 11 of the Bankruptcy Code. South
Carolina Law Review, 44(4), 10.

73 The case of In re Lehman Brothers Holdings Inc. (Bankr. S.D.N.Y. 2008) highlighted the significance of
creditors' committees in safeguarding the interests of smaller creditors in complex bankruptcy proceedings.
This case emphasized the vital role of these committees in advocating for fair treatment, enhancing
transparency, and providing smaller creditors with a platform to participate actively in the bankruptcy
process, ultimately influencing the outcome and ensuring more equitable distribution of assets.

74 ("LBHI") and 22 of its affiliates (collectively, the "Debtors") filed petitions in the United States Bankruptcy
Court for the Southern District of New York seeking relief under chapter 11 of the United States Bankruptcy
Code.

5 C Fung, B. S., George, ]J., Hohl, S., & Ma, G. (2011). Public asset management companies in East Asia-Case
studies.

76 Harrison, D. (2014). Competition law and financial services. Routledge. Competition law underpins the
market economy by prohibiting anti-competitive agreements and practices, and the abuse of dominant
positions in the market. Until the financial crisis it was widely assumed that the financial services industry was
highly competitive. This book explores the extent to which this is the case. By analysing crisis and pre-crisis
competition law cases and examples from the UK, the EU and around the world, David Harrison asks whether
there exists good reason for financial services to be treated differently from the rest of the market economy.

77 Claessens, S. (2009). Competition in the financial sector: Overview of competition policies. The World Bank
Research Observer, 24(1), 83-118.
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Stricter competition law enforcement might influence lending practices. Financial institutions might balance their
competitive drive with risk management to avoid high NPA ratios resulting from aggressive lending practices to gain
market share.”

In various jurisdictions, competition law influences banks' lending practices, potentially impacting NPA ratios. The OECD
Competition Assessment Reviews often evaluate how competition law influences banking practices and how these, in
turn, impact NPA management strategies.”

NPA Resolution Strategies:
Non-Performing Asset (NPA) resolution strategies are methods employed by banks and financial institutions to address
and recover loans that have turned non-performing. Here are common NPA resolution strategies used in India:

Restructuring:
Banks may restructure the terms of the loan, such as extending the repayment period or reducing the interest rate, to
provide relief to borrowers facing financial difficulties.

Recovery Measures:
Banks initiate recovery procedures to collect dues from defaulting borrowers. This includes sending notices, initiating
legal actions, or seizing collateral to recover the outstanding amount.

Asset Reconstruction Companies (ARCs)
Banks may sell their NPAs to ARCs at discounted rates. ARCs specialize in resolving distressed assets and employ various
strategies to recover dues, often through debt restructuring or asset sale.

Strategic Debt Restructuring (SDR):
Under the SDR® scheme, banks can convert a portion of the debt into equity and take control of the borrower's company
to facilitate its revival or sale to a new investor.

Sustainable Structuring of Stressed Assets (S4A):
S4A8! allows for the bifurcation of the debt into sustainable and unsustainable portions. The unsustainable portion might
be converted into equity to ensure the continuity of the stressed borrower's operations.

Insolvency and Bankruptcy Code (IBC):
The IBC provides a time-bound process for the resolution of NPAs. It allows creditors to initiate insolvency proceedings
against defaulting borrowers, aiming to either revive the stressed entity or liquidate its assets.

One-time Settlement (OTS):
Banks may offer defaulting borrowers an opportunity for a one-time settlement, accepting a reduced amount as full and
final payment for the outstanding dues.

Bilateral Negotiations:

Banks engage in direct negotiations®? with borrowers to devise mutually agreed-upon repayment plans, aiming for timely
recovery while considering the borrower's financial situation.

NPA resolution strategies aim to recover dues, revive stressed assets, and clean up banks' balance sheets. These strategies
involve various approaches, from restructuring loans to legal recourse, asset sales, and leveraging specialized resolution
mechanisms like the IBC to address NPAs and restore financial health for both lenders and borrowers.

Transparency and Cooperation in Bankruptcy Proceedings

78 PAWAR, A, & Srinivas, V. S. M. (2023). Escalating Relationship between NPAs and Mergers and
Acquisitions of Indian Commercial Banks. IJO-International Journal of Business Management (ISSN 2811-
2504), 6(10), 01-10.

7 Maune, A. (2014). Competitive intelligence as an enabler for firm competitiveness: An overview. Journal of
Governance and Regulation, 3(2), 29-42.

80 Noe, T. H., & Wang, J. (2000). Strategic debt restructuring. The Review of Financial Studies, 13(4), 985-1015.
81 Kaveri, V. S. (2017). Scheme for sustainable structuring of stressed assets (s4a)-an overview. Journal of
Commerce and Management Thought, 8(1), 77.

82 Elsas, R., & Krahnen, J. P. (2003). Universal banks and relationships with firms (No. 2003/20). CFS Working
Paper.
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Transparency and cooperation play crucial roles in ensuring effective and fair bankruptcy proceedings.®* Here's how they
contribute to the process:

1. Transparency:

Transparency in bankruptcy proceedings involves making relevant information accessible to all stakeholders, including
creditors, debtors, and the court. This includes financial records, proposed reorganization plans, and asset valuations.®*
Courts and administrators aim for transparency in their decision-making processes. Clear and well-explained judgments
or orders help stakeholders understand the reasoning behind decisions, fostering trust in the process. Bankruptcy laws
often mandate disclosure of financial information by debtors. This transparency helps creditors make informed decisions
and participate actively in the proceedings.

2. Importance of Cooperation:

Bankruptcy proceedings benefit from cooperation among stakeholders. This includes debtors providing accurate financial
information, creditors engaging in negotiations, and court-appointed administrators facilitating discussions.®> Forming
creditor committees encourages cooperation among creditors, allowing them to collectively negotiate and advocate for
their interests. This collaboration often results in more efficient resolutions. Cooperation between debtors and lenders
regarding DIP financing arrangements is vital.® It allows distressed companies to continue operations during bankruptcy,
benefiting both parties.

Benefits of Transparency and Cooperation:

e Transparency builds credibility, ensuring stakeholders trust the integrity of the process and decisions made.

In the Lehman Brothers bankruptcy case, the transparent disclosure of extensive financial information fostered trust among
creditors, stakeholders, and the public regarding the handling of the complex insolvency.

e Transparency allows stakeholders to access comprehensive information, enabling them to make informed decisions
and participate effectively.

In the Toys "R" Us bankruptcy, transparency facilitated fair negotiations among creditors, providing them with essential
information for evaluating and approving resolution plans.

e Transparency and cooperation streamline processes, reducing delays and enhancing the efficiency of bankruptcy
proceedings.

During Kodak's bankruptcy, cooperation among stakeholders expedited the resolution process by facilitating discussions
and agreements on asset sales, contributing to a quicker resolution.

e Transparency and cooperation help preserve or enhance asset values, benefiting all involved parties.

In the Essar Steel case, the competitive bidding process, fostered by transparency, led to increased offers for the company's
assets, ultimately maximizing their value during resolution.

e Cooperation among stakeholders encourages collaborative efforts, enabling collective negotiations and more efficient
resolutions.

Formation of creditor committees in the Toys "R" Us bankruptcy promoted cooperation, facilitating negotiations and a

more united approach among creditors.

Challenges and Considerations:

e Balancing transparency with the need for confidentiality, especially concerning sensitive business information, can be
challenging.

e Bankruptcy proceedings operate under different legal frameworks globally, impacting the level of transparency and
cooperation. Cultural norms can also influence stakeholder collaboration®’.

In summary, transparency fosters trust and understanding, while cooperation among stakeholders streamlines processes

and improves outcomes in bankruptcy proceedings. Balancing these aspects with confidentiality considerations and

navigating legal and cultural differences remains crucial for effective and fair resolution.

Let's consider the case of the bankruptcy proceedings of Lehman Brothers Holdings Inc. to illustrate the significance of

transparency and cooperation in such scenarios.

8 Brown, S. T. (2013). Bankruptcy Trusts, Transparency and the Future of Asbestos Compensation. Widener
L], 23, 299.

8 Kern, U. (2012). A Way to Transparency and Trust?. Macht des Vertrauens: Perspektiven und aktuelle
Herausforderungen im unternehmerischen Kontext, 134.

8 Harner, M. M., & Marincic, J. (2011). Committee Capture-An Empirical Analysis of the Role of Creditors'
Committees in Business Reorganizations. Vand. L. Rev., 64, 747.

8 Tung, F. (2020). Financing failure: Bankruptcy lending, credit market conditions, and the financial crisis. Yale
J. on Reg., 37, 651.

87 Kess, S., Gassman, A., & Slavutin, A. (2020). More Bankruptcies, More Opportunities and Challenges for
CPAs. The CPA Journal, 90(10/11), 80-82.
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Case Study: %

The Lehman Brothers bankruptcy case involved a massive amount of financial data and complex transactions. The
bankruptcy court ensured transparency by disclosing extensive financial records, allowing stakeholders access to detailed
information about the company's assets, liabilities, and transactions.

The formation of a creditors' committee comprising various creditor representatives promoted cooperation. This
committee engaged in negotiations, reviewed proposed plans, and actively collaborated with the debtor and the court-
appointed administrators.

Importance of Transparency and Cooperation:

Transparency facilitated a clearer understanding of the financial intricacies and circumstances leading to Lehman Brothers'
bankruptcy. This enabled stakeholders to make informed decisions and participate effectively in the proceedings. The
creditors' committee's cooperation allowed for constructive negotiations regarding the reorganization and distribution of
assets, aiming to maximize returns for creditors and achieve an equitable resolution.

Outcome:

Despite the complexity of the case, efforts toward transparency and cooperation enhanced stakeholders' trust in the
bankruptcy process. The disclosure of information and collaborative efforts contributed to a more transparent and
participatory proceeding. The Lehman Brothers case highlighted the importance of transparency and cooperation in
managing bankruptcy proceedings. It set precedents for better information disclosure practices and collaborative
approaches among stakeholders in complex bankruptcy cases.

The Lehman Brothers bankruptcy underscores the pivotal role of transparency in disclosing extensive financial
information and cooperation among stakeholders, notably through the creditors' committee. These aspects significantly
influenced the effectiveness and fairness of the bankruptcy proceedings, providing valuable insights into the importance
of transparency and collaboration in complex insolvency cases.

International Cooperation in Addressing Cross-Border Bankruptcies

International cooperation is crucial in addressing cross-border bankruptcies due to the complex nature of such cases
involving multiple jurisdictions.?’ Here's how international cooperation contributes to managing these situations:

Recognition and Coordination:

International cooperation enables different countries to recognize and respect each other's insolvency proceedings,
ensuring the orderly administration of assets across borders.”

Cooperation allows for coordination between courts or insolvency administrators in different jurisdictions, avoiding
conflicts and facilitating efficient resolution.

Harmonization of Legal Frameworks:

International cooperation efforts aim to establish common standards or protocols for cross-border insolvency cases.
Initiatives like the UNCITRAL Model Law on Cross-Border Insolvency provide a framework for harmonizing laws across
jurisdiction.”! %2

Information Sharing and Communication:

Cooperation facilitates the exchange of relevant information between courts, administrators, and stakeholders in different
countries. This sharing of data helps in making informed decisions and coordinating actions across borders.

Establishing efficient communication channels ensures timely updates, resolves conflicts, and allows stakeholders to
collaborate effectively.”

Collaboration among Stakeholders:
International cooperation encourages collaboration among stakeholders, including creditors, debtors, courts, and
insolvency practitioners, fostering a unified approach towards resolving cross-border insolvencies.

88 Lehman Brothers Holdings Inc. Bankruptcy, “Wiggins, R., Piontek, T., & Metrick, A. (2014). The Lehman
brothers bankruptcy a: overview. Yale program on financial stability case study.”

8 Barteld, L. (2012). Cross-border bankruptcy and the cooperative solution. Int'l L. & Mgmt. Rev., 9, 27.

% Kamalnath, A. (2013). Cross-border insolvency protocols: a success story. International Journal of Legal
Studies and Research (IJLSR), 2(2).

92 McCormack, G., & Wai Yee, W. (2018). The UNCITRAL model law on cross-border insolvency comes of age:
new times or new paradigms. Tex. Int'l L], 54, 273.

% Wessels, Bob, and Gert-Jan Boon. Cross-border insolvency law. Kluwer Law International BV, 2015.
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Cross-Border Asset Recovery:
Cooperation aids in tracing and recovering assets situated in different jurisdictions, ensuring a fair and equitable
distribution among creditors.’* %3

Mutual Legal Assistance:
Mechanisms for mutual legal assistance enable courts or insolvency practitioners in one country to seek assistance or
enforce orders in another jurisdiction, facilitating the administration of cross-border cases.

Examples of International Cooperation:

e European Insolvency Regulation: Within the EU, this regulation facilitates the recognition and coordination of
insolvency proceedings across member states, promoting cooperation in cross-border cases.’

e UNCITRAL Model Law: Adopted by multiple countries, this model provides a framework for addressing cross-
border insolvencies, promoting uniformity and cooperation in insolvency matters.

One significant case that exemplifies the importance of international cooperation in addressing cross-border bankruptcy

is the insolvency proceedings of the multinational retailer, Toys "R" Us.

Case Study®’

Toys "R" Us®® had operations and assets in various countries, including the United States, Canada, the United Kingdom,
and others. Its bankruptcy involved complex cross-border implications.

The bankruptcy courts in different countries had to coordinate and recognize each other's proceedings. The U.S.
bankruptcy court coordinated with courts in Canada and other jurisdictions to ensure the effective administration of assets.

UNCITRAL Model Law Implementation:

In the Toys "R" Us case, the UNCITRAL Model Law on Cross-Border Insolvency was invoked to facilitate cooperation
among the different jurisdictions involved. This model law provides a framework for dealing with cross-border
insolvencies, aiming to enhance coordination and recognition among courts across different countries.

The appointed administrators in various jurisdictions collaborated to streamline the resolution process, share information,
and ensure a more effective distribution of assets among creditors globally.

Outcome and Lessons:

The case highlighted the importance of international cooperation in ensuring an orderly resolution of a complex cross-
border bankruptcy. The recognition and coordination of proceedings among multiple jurisdictions facilitated a more
efficient administration of assets and enhanced creditor recovery.

Significance for Cross-Border Bankruptcies:

The Toys "R" Us case serves as a precedent illustrating how international cooperation and the application of frameworks
like the UNCITRAL Model Law can streamline the resolution of cross-border bankruptcies, benefiting stakeholders in
multiple jurisdictions.

The Toys "R" Us bankruptcy underscores the significance of international cooperation in managing cross-border
insolvencies. It demonstrates how courts, administrators, and stakeholders from different countries working
collaboratively can ensure a more efficient and equitable resolution, illustrating the value of frameworks such as the
UNCITRAL Model Law in facilitating coordination and recognition among multiple jurisdictions involved in complex
bankruptcy cases.

International cooperation in addressing cross-border bankruptcies aims to provide a structured and collaborative approach,
ensuring fair treatment of creditors, efficient administration of assets, and minimizing conflicts arising from jurisdictional
differences.” This collaboration is essential in dealing with the complexities inherent in cases involving assets, creditors,
and debtors spanning multiple countries (Howcroft, 2007).

Challenges and Criticisms in Applying Competition Law to Bankruptcy

% Wessels, B. (2015). A Glimpse into the Future: Cross-border Judicial Cooperation in Insolvency Cases in the
European Union. International Insolvency Review, 24(2), 96-121.

% Cross-border insolvency law. Kluwer Law International BV, 2015.

% Virgos, M., Soriano, M. V., Garcimartin, F., & Alférez, F. J. G. (2004). The European insolvency regulation:
law and practice. Kluwer Law International BV.

%7 Covert, B. (2018). The Demise of Toys ‘R'Us Is a Warning. The Atlantic.

% On the anniversary of the toy seller's disastrous bankruptcy, here is a look back at all the twists and turns in
one of the largest and most dramatic Chapter 11s in retail history. A year has passed since Toys R Us filed for
Chapter 11 protection.

% Adams, E. S., & Finche, ]J. K. (2008). Coordinating cross-border bankruptcy: how territorialism saves
universalism. Colum. J. Eur. L., 15, 43.
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Applying competition law to bankruptcy proceedings presents several challenges and has faced criticism, primarily due
to the inherent complexities of balancing competitive principles with the unique dynamics of insolvency.!?° Here are some
challenges and criticisms along with relevant cases:

1. Conflicting Objectives:

Challenge: Bankruptcy aims to reorganize or liquidate assets efficiently to maximize value for creditors and stakeholders.
However, applying competition law in this context can sometimes conflict with the primary goal of maximizing value.'*!
Case: In the U.S., the case of United States v. Philadelphia National Bank'?? highlighted concerns when applying antitrust
laws to bankruptcies.'% The court recognized the tension between antitrust policies promoting competition and bankruptcy
laws seeking to maximize asset value.

2. Treatment of Distressed Companies:

Challenge: Treating financially distressed companies under competition law often presents difficulties. While preserving
competition is vital, imposing antitrust regulations on failing companies might hinder efficient restructuring.

Case: The acquisition of bankrupt companies often raises antitrust concerns. One notable case is the American Airlines
bankruptcy.!®* Antitrust concerns emerged when the airline sought to merge with US Airways during its bankruptcy,
leading to scrutiny regarding market dominance and competition implications.

3. Impact on Market Dynamics:

Challenge: The application of competition law in bankruptcy can impact market dynamics by restricting mergers,
acquisitions, or collaborations, affecting market competitiveness and innovation.

Case: In the U.K., the case of Flybe!® raised concerns over antitrust issues amid the airline's bankruptcy. Potential deals
with other carriers faced scrutiny due to implications on market competition, forcing reassessment of proposed
transactions.

4. Timing and Complexity:

Challenge: The timing of applying competition law during insolvency proceedings is challenging. Delays in approval or
complexities arising from antitrust scrutiny can impede efficient resolution.

Case: The case of Kodak's bankruptcy involved selling patents, triggering antitrust concerns.'? The delays caused by
antitrust reviews complicated the bankruptcy process, prompting criticism of the lengthy proceedings.

5. Preservation of Competition vs. Assets:

Challenge: Balancing the preservation of competition with maximizing asset value during bankruptcy can be intricate.
Sometimes, competitive markets might not align with the best interests of creditors.

Case: In the energy sector, the bankruptcy of Pacific Gas and Electric (PG&E) raised concerns about maintaining
competitive energy markets while restructuring to address financial liabilities.'??

Criticism of applying competition law to bankruptcy proceedings often revolves around the potential conflict between
preserving competition and achieving efficient bankruptcy resolutions. Striking a balance between these objectives

100 Howecroft, N. J. (2007). Universal vs. Territorial Models for Cross-Border Insolvency: The Theory, the
Practice, and the Reality that Universalism Prevails. UC Davis Bus. L], 8, 366.

101 Cirmizi, E., Klapper, L., & Uttamchandani, M. (2012). The challenges of bankruptcy reform. The World Bank
Research Observer, 27(2), 185-203.

102Philadelphia National Bank, 374 U.S. 321 (1963), also called the Philadelphia Bank case, was a 1963 decision
of the United States Supreme Court that held Section 7 of the Clayton Act, as amended in 1950, applied to bank
mergers.

103 Foster, S. E. (2010). Too Big to Fail-Too Small to Compete: Systemic Risk Should Be Addressed through
Antitrust Law but Such a Solution Will Only Work if It is Applied on an International Basis. Fla. J. Int'1 L., 22,
31.

104 Borenstein, S., & Rose, N. L. (1995). Bankruptcy and pricing behavior in US airline markets. The American
Economic Review, 85(2), 397-402.

105Pjlsbury, S. (2011). Predatory Entry? The Curious Case of Flybe. Competititon LJ, 10, 231. The UK Civil
Aviation Authority (CAA) says that if you booked directly with Flybe and paid more than £100 (€125) using a
credit card you may be able to get your money back under Section 75 of the Consumer Credit Act.

106 Page, W. H., & Lopatka, ]J. E. (2009). The Microsoft case: antitrust, high technology, and consumer welfare.
University of Chicago Press.

107 Kelley, S., Leventis, C., & Weiss, A. (2001). The Failure of Risk Management: A New Perspective on the
California Electricity Market. Financial Institutes & Markets Research Center-Kellog School of Management,
Northwestern University, Evanston, Illinois, USA. Disponivel em: http://www. kellogg. northwestern.
edu/research/fimrc/papers/Failure_of_Risk_Mana gement. pdf. Acesso em, 30.
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remains a significant challenge, requiring nuanced considerations and a case-by-case approach to address antitrust
concerns while maximizing value in insolvency scenarios.

Case Studies and Practical Implications

One notable case illustrating the interplay of competitive aspects in bankruptcy proceedings is that of the retailer Toys
"R" Us, which filed for Chapter 11 bankruptcy protection in 2017.1%

Toys "R" Us faced significant challenges, including fierce competition from online retailers like Amazon, mounting debt,
and changing consumer preferences. Amidst these challenges, the bankruptcy proceedings showcased several competitive
aspects.

Creditor Competition:

One key element was the competition among creditors seeking repayment. Toys "R" Us owed substantial amounts to
various creditors, including suppliers, landlords, and bondholders. The bankruptcy process involved negotiations and legal
battles as these creditors vied for their share of the limited assets. Some suppliers, fearing significant losses, aimed to
secure their claims while others sought to negotiate for better terms.

Asset Auctions and Bidding Wars:

Another competitive aspect was the sale of Toys "R" Us assets. The company decided to liquidate its stores, prompting a
competitive auction for its real estate, inventory, and brand rights. Potential buyers, including liquidation firms and other
retailers, engaged in bidding wars to acquire these assets. The competition in these auctions was fierce, with various parties
seeking to secure the most valuable pieces of the company.

Competing Reorganization Plans:

Additionally, within bankruptcy proceedings, competing reorganization plans emerged. Different stakeholders, including
creditors' committees and the company's management, proposed their plans to restructure and potentially revive Toys "R"
Us. These plans often clashed in court, each advocating for a strategy that they believed would best serve their interests.
The interplay of these plans involved negotiations, compromises, and legal battles to determine the path forward for the
company.

Court Decisions and Stakeholder Resolution:

Throughout the process, the bankruptcy court played a crucial role in adjudicating these competitive dynamics. The court
had to balance the interests of various stakeholders, prioritize claims, and ensure a fair resolution. Decisions made by the
court profoundly impacted the outcome of the proceedings, shaping the distribution of assets and the future of Toys "R"
Us.

Ultimately, the Toys "R" Us bankruptcy case highlighted the multifaceted competition within bankruptcy proceedings. It
showcased how creditors compete for repayment, buyers engage in auctions for assets, and stakeholders advocate for their
reorganization plans. The resolution of these competitive aspects required extensive negotiations, legal proceedings, and
court interventions to navigate the complexities and reach a resolution that aimed to maximize value for all involved
parties.

Future Prospects and Recommendations for Reform
The future prospects and recommendations for reforming competition law to address anti-competitive behavior in
bankruptcy proceedings and non-performing asset (NPA) management strategies involve several key considerations.

Strengthening Anti Collusion Measures

Enhance competition laws to explicitly address collusion or anti-competitive agreements specifically within the context
of bankruptcy proceedings.'” This could include stricter penalties for cartel like behavior among creditors, bidders, or
stakeholders involved in NPA resolution.

Encouraging Leniency Programs

Promote and expand leniency programs within bankruptcy scenarios to encourage whistle blowing and reporting of anti-
competitive practices.!'® Offering immunity or reduced penalties to the first informant can help uncover cartel like
behavior in NPAs.

Cross Border Cooperation and Harmonization

108 Lee, H. K., & Raziff, A. R. A. (2021). The impact of technology adoption on the success and failure of two
toys industry: Hasbro and Toys R Us. The Journal of Management Theory and Practice (JMTP), 96-103.

109 Snyder, E. A., & Kauper, T. E. (1995). Misuse of the Antitrust Laws: The Competitor Plaintiff. ]. Reprints
Antitrust L. & Econ., 25, 655.

110 Marco Colino, S. (2017). The perks of being a whistleblower: Designing efficient leniency programs in new
antitrust jurisdictions. Vand. J. Transnat'l L., 50, 535.
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Foster greater international cooperation and harmonization of competition laws concerning bankruptcies.'!! This involves
aligning frameworks for recognizing and addressing anti-competitive behavior in cross border insolvency cases to ensure
consistency and effectiveness.

Specialized Oversight and Expertise

Establish specialized oversight bodies or committees well versed in both competition law and insolvency matters.!!? These
bodies could oversee bankruptcy proceedings, ensuring compliance with competition laws and addressing any anti-
competitive behavior effectively.

Balancing Collaboration and Competition

Strive to strike a balance between encouraging collaboration among stakeholders for efficient NPA resolution and
maintaining fair competition principles.!'* Regulations should promote cooperative efforts while preventing collusion that
distorts market dynamics.

Continuous Monitoring and Research

Invest in ongoing research and monitoring to identify evolving trends and emerging forms of anti-competitive behavior
within bankruptcy proceedings and NPA management.!'* Adapting competition law accordingly can address newer
challenges effectively.

Education and Awareness

Promote awareness among stakeholders, including insolvency practitioners, creditors, and legal professionals, about the
implications of anti-competitive behavior in bankruptcy and NPA management. Training programs can focus on
identifying and addressing such practices.

Regulatory Flexibility and Innovation

Develop flexible regulatory frameworks that can adapt to changing market conditions and innovative practices in NPA
resolution.!!’ This includes updating competition laws to address newer financial instruments or strategies susceptible to
anti-competitive behavior.

The future of competition law reform in addressing anti-competitive behavior in bankruptcy proceedings and NPA
management strategies relies on a multi-pronged approach that balances collaboration, fair competition, international
cooperation, and stringent oversight. Implementing these recommendations can strengthen competition law's effectiveness
in ensuring fair and efficient resolution of distressed assets while preventing anti-competitive practices in insolvency
scenarios.

Conclusion with Policy Implications

In conclusion, the significance of competition law in addressing anti-competitive behavior within bankruptcy proceedings
and non-performing asset (NPA) management strategies is pivotal for fostering fair and efficient resolution while
maintaining market competitiveness. The policy implications underscore the need for a balanced regulatory approach that
encourages cooperation among stakeholders while deterring collusion or practices that distort fair market dynamics.

Policy Implications:

1. Harmonizing Regulatory Frameworks: Establishing harmonized and coherent competition laws across jurisdictions
enables consistent treatment of anti-competitive behavior in bankruptcy scenarios. This ensures a level playing field
for stakeholders involved in cross-border insolvency cases.

2. Strengthening Enforcement and Penalties: Implementing stricter penalties for collusion, bid rigging, or anti-
competitive agreements within bankruptcy proceedings serves as a deterrent. Rigorous enforcement of competition
laws enhances compliance and promotes fair market practices.

11 Adams, E. S., & Finche, J. K. (2008). Coordinating cross-border bankruptcy: how territorialism saves
universalism. Colum. J. Eur. L., 15, 43.

112 Jskander, M., & Chamlou, N. (2000). Corporate governance: A framework for implementation. The World
Bank.

113 Prusty, T., & Chaudhari, A. K. (2013). Compliance of Corporate Governance for Ingenious Mergers and
Acquisitions in Banks.

14 Selvarajan, B., & Vadivalagan, G. (2013). A study on management of non performing assets in priority sector
reference to Indian bank and public sector banks (PSBs). International Journal of Finance & Banking Studies
(2147-4486), 2(1), 31-42.

15 Mukherjee, P. (2003). Dealing with NPAs: lessons from international experiences. Money and
Finance, 12(12), 64-90.
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3.

7.

Facilitating Information Sharing: Encouraging transparent information sharing among insolvency practitioners,
courts, and creditors aids in identifying and addressing potential anti-competitive behavior. Clear protocols for
exchanging data bolster fair NPA resolution strategies.

Promoting Collaboration while Preventing Collusion: Encouraging collaboration among creditors, debtors, and
administrators in NPA resolution is crucial. However, regulations must be in place to prevent collusion that distorts
market dynamics or disadvantages stakeholders unfairly.

International Cooperation and Best Practices: Promoting international cooperation based on best practices in
addressing anti-competitive behavior within bankruptcy proceedings allows for effective cross-border insolvency
resolutions. This includes adherence to recognized standards and mutual recognition of proceedings.

Continuous Assessment and Adaptation: Periodic assessments and adaptations of competition laws to evolving
market conditions and innovative financial instruments are vital. Regulations should evolve to address emerging forms
of anti-competitive behavior in NPA management.

Awareness and Training: Educating stakeholders about the implications of anti-competitive practices in bankruptcy
and NPA management is essential. Training programs and awareness campaigns help in identifying and mitigating
such behavior effectively.

The policy implications emphasize the critical role of competition law in ensuring fair, transparent, and efficient
bankruptcy proceedings and NPA management. Striking a balance between collaboration for effective resolution and
preventing anti-competitive behavior is crucial to safeguarding market integrity and ensuring equitable outcomes for all
stakeholders involved in distressed asset scenarios.
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